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COMPLAINANT'S REBUTTAL EVIDENCE

Complainant E.I. du Pont de Nemours and Company ("DuPont") hereby submits 1ts
Rebuttal Evidence 1n response to the Reply Evidence of defendant, CSX Transportation, Inc.
("CSXT"), filed in this procecding on March 5, 2008 This Rebuttal Evidence consists of three
parts. (a) an Argument that summanzes the evidence submutted and discusses the legal standards
to be applied 1n this case, (b) the Reply Venficd Statements and accompanying exhibits of
(1) Ms Mary Pileggi, North American Region Logistics Manager, DuPont Logistics, Global
Sourcing and Logistics ("Pileggi Reb V § "), (2) Mr Kevin Acker, US Modal Lcader for Rail
Procurement and Service, DuPont Logistics ("Acker Reb. V S "), (3) Ms Amy Nemchik,
Logistics Manager, DuPont Glass Laminating Solutions, ("Nemchik Reb V § "), and (4) Mr.
Thomas D Crowlcy, President, L E Peabody and Associates ("Crowley Reb. V § "), and (c)

vanous cxhibits from discovery of CSXT in this procceding
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PART 1 — ARGUMENT

DuPont has challenged the reasonableness of CSXT's rail transportation rates in this
small ratc case, and two others, under the Three-Benchmark approach adopted by the Board 1n
Stmplified Standards for Rail Rate Cases, Ex Parte No 646 (Sub-No 1), decision served
September 7, 2007, petition for reconsideration denied March 19, 2008 ("Simplified Standards™).
In this proceeding, DuPont has challenged CSXT's rates for three movements of two different
commodities The first 1s an outbound movement of synthetic plastic powder, STCC 2821163,
from Ampthill, VA to Wyandotte, MI ("Ampthill Movement"). The second and third are
inbound movements of plasticizers, STCC 2818967, from Heyden, NJ to Duart, NC ("Duart
Movement") and Washington, WV ("Washington Movement")

As a threshold matter, DuPont has thoroughly established CSXT's market dominance
over all three of the movements at issue. For the Duart and Washington Movements, DuPont has
shown that, due 10 contamination concerns, 1t has never shipped a single truckload of plasticizer
over these lanes For the same reason, transloading 1s not an option. CSXT's attempt to rcbut

these contamination concerns with data from its Transflo subsidiary must fail, because CSXT has
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not shown that Transflo has any expenence handling plasticizers or that the commodities 1n 1ts
study share contamination 1ssues that are comparable in any way to plasticizers Furthcrmore,
cven if contamination concerns did not exist, DuPont has demonstrated that trucks are
substantially more costly than rail. Finally, CSXT's claim that 1t cstablished the challenged rates
based upon DuPont claims of truck competition arc belied by the actual chronology of the
negotiations between the parties

For the Ampthill Movement, DuPont has shown that, when rail 1s an option, 1t ships over
97% of synthetic plastic powder by ral DuPont Op. Ev. at 16. Although 86% of the Ampthili
Movement traffic moves via rail, the still small amount handled by truck 1s only on an cxpedited
basis, because CSXT's loaded transit ime averaged 13 days Jd at 17 DuPont also
demonstrated that its actual truck costs exceed 1ts rail costs on CSXT by |26 even after CSXT
imposed a % rate increase ! Furthermore, DuPont has never transloaded this commodity, and
even If 1t did, the transload line-haul rate far exceeds the challenged CSXT rate

DuPont and CSXT have proposed "final offer" comparison groups that differ in four
cniterta  However, only two of these criteria are common to all three issue movements and one is
unique 1o the Ampthill Movement and another to the Duart and Washington Movements. In the
aggregate, the differcnces show that DuPont has sclected the most similar comparison groups to
the 1ssue movements

First, for all three 1ssuc movements, DuPont has sclected the only admissible distance-
bascd evidence. Although both parties have applied the same criteria for selecting comparable
movements based upon distance, only DuPont has applied that critcria to the proper length of

haul for the 1ssue movement DuPont has used the 1ssuc movement miles denved from the same

! All shaded text contains CONFIDENTIAL and HIGHLY CONFIDENTIAL information that 1s subject to a
protccuive order in this proceeding
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source as the Waybill Sample, whereas CSXT has uscd internal records that cannot be verified
by DuPont Since the Board has prohibited the parties from selecting comparable movements
based upon any information other than from the Waybill Sample or a public source, CSXT's
mules are de facio unrcasonablc

Second, for all three issue movements, CSXT has applied a fucl surcharge criteria that
overstates the reasonable level of contribution to joint and common costs. CSXT has excluded
all movements without an amount 1n the "Misccllaneous Charges” field of the Waybill Sample
on the unproven assumption that fuel costs were not recovered on those movements But, even 1l
the Board were to accept this assumption as true, the fuel surcharge methodology applied by
CSXT from 2002 to 2005 was subscquently declared to be an unrcasonable practice because that
methodology over-rccovered actual changes in fuel costs for individual movements 1n order to
cross-subsidizc movements without a fucl surcharge By restrnicting 1ts comparison groups to
only movements that over-recovercd fuel costs, CSXT has artificially inflated the R/VC ratios
In contrast, by not including a fuel surcharge factor in 1ts selection of the comparison groups,
DuPont has averaged the effect of CSXT's fuel surcharge over-recovery against CSX'’s alleged
under-recovery on othcr movements. Thus, the DuPont comparison groups are eminently more
reasonable and similar 1n the aggregate to the issue movements

With respect to just the Duart and Washington Movements, CSXT" has incorrectly
excluded the Duart Movements as 1ssue traffic for the Washington Movement companison group
and vice-versa.

Finally, for the Ampthill Movement, CSXT has unduly narrowed the comparable
commodities to STCC 28211, whereas DuPont has identified comparable commodities from

CSXT Tariff 28211, which includes five additional commodities at the 7-digit STCC level
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DuPont has taken the more reasonable approach because, by CSXT's own admission in this case,
its grouping of commodities 1n a single tanff in the normal course of business 1s based upon
common charactenistics, uses and markets

DuPont has proposcd two adjustments to the average R/VC ratios of the comparison
groups to account for "other relevant factors " First, DuPont has applied the Board's recently-
adopted capital asset pricing methodology ("CAPM") to recalculatc the RSAM and R/VC>180
benchmarks for 2002 through 2005, in order to "ensure the availability of accurate cost
information in regulatory proceedings " 49 U S.C 10101(14) CSXT wrongly asserts that this
adjustment would constitute an impermissible retroactive rulemaking But, this would not be a
retroactive rulemaking because it does not take away or impair vested nights acquired under
existing law Nor does 1t impact any settled expectations of CSXT in the current RSAM or
R/VC>180 Tinally, although DuPont did not madc adjustments to all of the vanables and
calculations that would be affected by a switch to CAPM, because the Board has prohibited such
adjustments in Stmplified Standards, the DuPont analysis conservatively undcrstates the
reductions to the maximum rcasonable rates of making all of those adjustments DuPont has
proven this fact by calculating the maximum reasonable rates of the issue movements, if CAPM
werc actually applied to all the other variables that CSXT has identified.

Second, DuPont has calculated an efficiency-adjusted RSAM 1n order 10 account for the
Long-Cannon factors in the statute The efficiency-adjusied RSAM eliminates traffic being
carried at less than long-run variable cost. Because therc no fonger is significant excess capacity
1n the rail industry, there 18 no reason for CSXT to be transporting commodities at less than this

level
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CSXT also has proposed two adjustments for "other relevant factors." First, CSXT
claims that there 1s a flaw 1n the RSAM methodology that fails to include taxes in the revenue
shorifall. DuPont contends that there is no actual shortfall because URCS overstates the tax
component of variable costs by using the statutory tax rates, which in turn overstates the revenuc
shortfall However, even if the Board accepts CSXT's contention, the proper fix 1s to apply
CSXT's effective tax rate rather than its statutory tax rate But, gtven the multitude of
countervailing factors that must be considered before declanng the existence of a flaw 1n the
RSAM methodology and determining how to fix such a flaw, this narrow proceeding between
just CSXT and DuPont 1s not the appropriate forum for deciding these 1ssucs

Second, CSXT improperly has adjusted the revenues and costs of cvery comparison
group movement to 2007 "market” levels, before determining the average R/VC ratio of the
group But, this adjustment would undermine the Board's carefully considered decision to use a
4-year average of all threec benchmarks 1n order to smooth out the impact of market fluctuations
over time CSXT's adjustment also 1s not objective because 1t fails to show the countervailing
effects that its adjustment would have on the RSAM and R/VC>180, which would decrease the
expansion ratio applicd to the comparison group average R/VC ratio CSXT also has failed to
demonstrate that 1ts adjustment is necessary or appropriate to reflect any change 1n the market
that 1s not captured by the R/VC ratio. In fact, DuPont demonstrates that no adjustment 1s
ncecessary

The maximum R/VC ratios that CSXT advocates 1n this proceeding are anything but
reasonable Before making its two "other relevant factor" adjustments, the CSXT comparison
groups produce maximum R/VC ratios of 357% for the Ampthill Movement, 327% for the Duart

Movement, and 328% for the Washingion Movement, of which the latter two are below the



PUBLIC VERSION

DuPont comparison group maximum R/VC ratios Afier making its adjustments, however, the
CSXT maximum R/VC ratios yjump to 454% for the Ampthill Movement and 420% for both the
Duart and Washington Movements. DuPont Witness Crowley has calculated CSXT's return on
equity ("ROE™) at these rate levels on a pre- and post-tax basis. Crowley Reb. V S. at 17-18 &
Ex TDC-26. The pre-tax ROE for the 1ssue movements are 151 6% (Ampthill), 135 3% (Duart),
and 137,9% (Washington) Thesc compare to the Board's 2005 pre-tax CAPM weighted average
cost-of-capital of 12 9%. The post-tax ROE for the 1ssuc movements arc 106 8% (Ampthill),
95 3% (Duart), and 97 2% (Washington) These compare to the Board's post-tax 2005 CAPM
weighted average cost-of-capital of 8 4% Recturns at these levels cannot be reasonable

DuPont presents this Reply Evidence and Argument 1n six parts Part | responds to
CSXT's market dominance evidence Part II addresses the differences between the partics’
variable cost calculations for the issue movements Part III compares and contrasts the
differences between the parties' "final offer” comparison groups. Part 1V addresses the "other
relevant factors" that each party has presented Part V presents the maximum R/VC ratios for the
issue movements bascd on thc DuPont "final offer" comparison groups, as adjusted by its "other
relevant factors." Finally, Part VI summarizes the relief that DuPont requests

L DUPONT HAS DEMONSTRATED THAT CSXT HAS MARKET DOMINANCE
OVER THE ISSUE MOVEMENTS.

DuPont demonstrated in its Opening Evidence that CSXT has market dominance over the
three movements at issue 1n this proceeding CSXT's Reply Evidence, while long on bluster,
hyperbole, and unsupported mischaractenzations of both the Board's case law and the underlying
facts, 1s remarkably berelt of relevant, persuasive evidence that directly addresses the grounds

cstablished by DuPont for the Board's jurisdiction over the rates at 1ssue 1n this case
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A. CSXT Concedes All Of The Requirements Necessary To Demonstrate
Market Dominance Except For Truck-Based Intermodal Competition.

Prior to addressing CSXT's contention that "there 1s effective truck competition for all
three of the movements at 1ssue,” and that DuPont thus cannot prove market dominance, 1t is
worth cxamining what points relevant to market dominance CSXT must and does concede.
CSXT Reply Ev at 3 As noted in DuPont's Opening Evidence, "markct dominance” requires
both a quantitative and a qualitative showing Market Dominance Deternminations and
Consideration of Product Competition, 365 1.C.C. 118, 131-32 (1981) Here, CSXT concedes
the quantitative aspect of the market dominance determination, admitting that the revenue-to-
variablc cost (R/VC) ratio for each of the three 1ssue movements exceeds the junsdictional
threshold of 180% See CSXT Reply Ev at3n4

The qualitative component of the market dominance showing requires DuPont to adduce
evidence showing an absence of both intramodal and intermodal competition. Marke!
Donmunance Determinations and Consideration of Product Competition, 3651 C C at 132
While 1t does not directly address the 1ssue 1n 1ts Reply Evidence, CSXT must similarly concede
that 1t faces no intramodal competition for any of the three 1ssue movements because only CSXT
serves the two destination points of Duart, NC, and Washington, WV, for the plasticizer
movements and because CSXT 15 the sole railroad servicing the Ampthill, VA, ongination point
for DuPont's synthetic plastics movement to Wyandotte, Ml Thus, the only point of contention
between the partics with respect to the market dominance determination 1s the lack of effective

intermodal competition from motor carriers for the three 1ssue movements

B. CSXT Applies An Incorrect Legal Standard To The Intermodal Competition
Component Of The Market Dominance Determination.

In 1ts Opening Evidence, DuPont demonstrated that CSXT does not face effective

intermodal competition for its plasticizer movements originating at Heyden, NJ, or its synthetic
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plastics movements oniginating at Ampthill, VA, by showing that four of the factors identified 1n
Market Dominance Determinations and Consideration of Product Competition militate strongly
in favor of a finding of market dominance. DuPont Op Ev at 10-14 Becfore addressing CSXT's
attempts to rebut this conclusion, however, CSXT's misstatements of the applicable legal
standard must be addressed
In 1ts Reply Evidence, CSXT appears to assert that the mere presence of a truck
alternative precludes a finding of market dominance CSXT Reply Ev at 4, ciing Consolidated
Papers, Inc v Chicago & North Western Transp Co ,71C C 2d 330, 337 (1991). However,
the Board has never held that the mere existence of a "competitive factor” conclusively
establishes an absencc of market dominance Rather, the proper standard for market dominance
determinations under the statutory "effective competition” standard of 49 U.S C § 10707(a) was
more recently reiterated by the Board when 1t stated that, even though the existence of
altcrnatives 1o rail carriage may impose an outer lim:t on the rates a railroad can charge, such
altematives may only impose a loose "compctitive constraint” that fails to amount to "effective
competition " FMC Wyonming Corp v Union Pac R R Corp,4 8.1 B. 699, 718 (2000)
This summary of the market dominance standard 1s consistent with the fuller explanation

given by the D C Circuit over twenty years ago

At the core of the "effective competition” standard 1s the idea that

there are competitive, market pressures on the railroads deterring

them from charging monopoly priccs for transporting goods

[T]he mere existence of some alternative does not in uself

consirain the raiiroads from charging rates far mn excess of the just

and rcasonable rates that Congress thought the existence of

competitive pressures would ensure

Arizona Public Service Co v United States, 742 F 2d 644, 650-51 (D.C. Cir. 1984) (emphasis

added), see also McCarty Farms, et al v Burlingion Northern, Inc ,31C C 2d 822, 831-32
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(1987) ("The 1ssue . . . is whether McCarty has madc 1ts casc that the BN lacks effective
competition The existence of intermodal competition is not enough to establish a lack of
market dominance " (cmphasis 1n original)). Thus, the proper standard for the market dominance
detcrmination 1s not based on the mere existence of some alternative mode of transport, but
rather whether the altenative mode actually constrains the railroad from charging unreasonable
rates. For this rcason, the standard is not one of mere intermodal competition, but rather of

effective intermodal competition

C. CSXT Does Not Face Effective Intermodal Competition From Motor
Carriers For The Duart and Washington Movements.

In 1ts opening evidence, DuPont demonstrated that CSXT does not face effective
intermodal competition from motor carriers for its inbound plasticizer movements because (1)
scvere contamination concerns preclude carrage of the plasticizer by truck altogether (1i) causing
DuPont to have never shipped the plasticizer by truck, and (11) when all of the associated costs
of both truck and rail transport are considered, truck transport is sigmficantly more costly than
rail DuPont Op Ev at 11-15.

In 1ts Reply Evidence, CSXT raises scveral points that it contends demonstrate eftective
intermodal compctition from motor carners for the Duart and Washington Movements
However, none of the points raised by CSXT affect the intermodal competition analysis under
the factors enunciated in Market Dominance Determinations and Consideration of Product
Competition. Indeed, CSXT fails to even reference these factors, instcad trying (o minimize the
DuPont cvidence—the collective import of which makes a strong showing of market dominance
Each of the points raised by CSXT falls into onc of five categories, which arc addressed 1n turn

below

10



PUBLIC VERSION

L Contamination concerns preclude movement of the plasticizer by
truck and via transloading.

In 1ts Opening Evidence, DuPont cxplained 1n detail the overniding concern that has
underlicd its historic refusal to receive plasticizer shipments by truck—the nisk of product
contamination DuPont Op Ev at 11-12. In response, CSXT set forth detailed statistics related
to the transloading operations of Transflo Terminal Services, Inc —a CSXT subsidiary—that are
wholly irrelevant to the contamination issue in the case at hand. CSXT Reply Ev at5 While
the Transflo data demonstratc a relatively low reported contamination rate for the "various bulk
products (in liquid and dry form)" that Transflo handles, CSXT makes no effort 1o identify the
nature of these bulk products or to describe their inherent susceptibihity to contamination /d
Obviously, a product as impervious to cross-contamination through transloading as a balc of hay
or a bundlc of lumber 1s a "bulk product” that may be included in the Transflo statistics. By its
nature, such a product 1s simply not comparable 1n any manner to the complex and chemically
dehcate hhquid plasticizer that is at 1ssuc in this case. If Transflo had any expenence transloading
liquid plasticizer, presumably CSXT would have said so

Additionally, the Transflo data upon which CSXT relies include only instances of
reported contamination It 1s very likely that a far greater number of contamination ncidents
occurred that were not rcported to Transflo, either because the contamination did not affect the
product’s end use or because the shipper falled to see any utility in reporting the contamination
ncident to Transflo

It 1s also highly unhkely that products that are especially susceptible to contamination,
like the plasticizer at 1ssuc here, would be transloaded 1n the first place. Rather, there is a strong
probability that companies shipping such products, like DuPont. would consciously avoid

transloading 10 mimmize unnecessary handling of their product and the attendant increased risk

11
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of contamination DuPont has done so here to ensure the integnity of its final product,
Butacite®, because Butacite® 1s a key input for products with stringent quality control standards,
such as automobile windshields PileggiOp VS atq7

For all of the above reasons, CSXT's transload statistics offer no relevant assessment of
the true risk of contamination for products such as the plasticizers at 1ssue here, Thus, CSXT has
failed to provide any competent evidence that would alter or affect the necessary conclusion that
no effective intermodal compctition exists because DuPont's stated contamination concerns make
shipment of the plasticizer by truck and transloading alternatives infcasible

2. Truck is substantially more costly than rail.

In its Opening Evidence, DuPont also established that, even if the contamination

concerns addressed above were not present, truck transport would be significantly more costly to

DuPont than rail transport via CSXT. DuPont Op Ev at 12-15

In reality, if the overriding contamination concerns were not present, the real truck rates
DuPont would confront would not be the rough estimates allegedly calculated by CSXT, but the

rates provided by ] 2nd st forth in DuPont's Opening Evidence  See DuPont Op
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Ev at 13-14 Clearly, if the contamination concerns described above were not an overriding
factor and CSXT's calculations predicting sigmificant cost savings were correct, DuPont would
not have hesitated to take advantage of the lower-cost truck alternative. The fact that DuPont did
not {(and could nof) do so demonstrates the serious concerns about contamination and higher
truck costs that DuPont actually faced

In 1ts Reply Evidence, CSXT also speculates that DuPont's cost analysis fails to account
for the savings associated with switching to motor camiers for the plasticizer movements,
including the climination of rail car lease and ownership costs, reduced labor costs through the
usc of truckers 1o load and unload the product, and reduced inventory costs CSXT Reply Ev at
8 But, to the extent there would be any savings, DuPont has accounted for those 1n 1ts ratl-truck
cost comparisons The reality, however, is that DuPont would not realize a net operational cost
savings 1f its plasticizer shipments were made via truck instead of rail Pileggi Reb VS at46

Contrary to CSXT's allegations, DuPont has clearly accounted for the savings that would
occur through the elimination of railcar lease and ownership costs On page 13 of 1ts Opening
Evidence, DuPont addcd the railcar lease and maintenance costs for each railcar into its total rail
cost calculations before comparing total rail and truck costs Further subtracting the railcar lease
and ownership costs from the total rail-equivalent truck cost when these expenses have already
been added to the total rail cost would double count those costs Thus, DuPont's cost analysis
properly accounts for the climination of railcar leasc and ownership costs

CSXT's speculation regarding labor cost savings through the use of truckers to load and
unload plasticizer 1s also nothing morc than that—pure speculation DuPont would not rely upon
truck drivers to unload plasticizer at its facilities due to the high risk of contamination during the

unloading process Pileggi Reb V' S at { 4. Instead, DuPont must hire specially trained

13
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operators 1o unload plasticizer smpments Id For this rcason, as discussed 1n 1ts Opening
Evidence, 1if DuPont were to switch to truck transport, it would incur higher labor costs in the
amount of Sl at each of the Washington Works and Duart facilities due to the need to
handle larger volumes of truck traffic to transport the same volume of plasticizer DuPont Op
Ev at 14; PileggiOp VS at712

Finally. any inventory cost savings would be de minimis at best, and the labor costs

associated with the additional unloaders needed to handle the extra truck traffic would more than

offset any such savings. PilegziReb V S at 6 | NN

B : This shipment data demonstrates that DuPont carcfully manages 1ts plasticizer orders
for delivery on an "as needed" basis, meaning that only relatively small amounts of plasticizer sit
unused 1n inventory for a short period of time, even when transported by rail Pileggi Reb V S
at ] 5. Thus, the marginally lower inventory costs associated with truck shipments of plasticizer
would not sigmificantly impact DuPont's cost analysis. /d. at* 6. In the end, DuPont would gain
no operational cost savings (but would actually incur higher labor costs) if the plasticizer
shipments werc made by truck instead of rail  Jd. Thus, CSXT has again failed to provide any
cvidence to alter the necessary conclusion that no cffective intermodal competition exists
because transport of plasticizer by truck, cven 1f it were not precluded by contamination

concerns, would be prohibitively expensive vis-a-vis rail.

2 See 2007 leyden-Duart and Heyden-Washington Rail Shipment Log (DP-300041565, DP-300041581-
300041583), attached as DuPont Reb Ex 1, see also 2006 Monthly Shipment Metrics (DP-20001-20002), attached
as DuPont Reb Ex 2

14
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3. CSXT did not rely on DuPont's assertions that DuPont could save
money by switching to trucks.

In 1ts Reply Evidence, CSXT contends that DuPont represented that it could switch to
trucks to lower costs and claims that DuPont has now "reversed ficld" to assert that trucking 1s
not a feasible altenative CSXT Reply Ev at 4-5. However, as described below, CSXT's
allcged reliance on posturing statements made during rate negotiations 1s not the type of hard
evidence needed to demonstrate effective intermodal competition from motor carniers  Further,
the evidence demonstrates that, in reality, CSXT did not actually give any weight to these
statements 1n setting the rates at 1ssuc

CSXT repeatedly emphasizes statements by DuPont representatives that DuPont could
lower 1ts transportation costs [ ;] B by vsing trucks for the plasticizer movements.
However, far from an "express acknowledgment of truck competition” that conclusively "proves
that CSXT 1s not market dominant," CSXT Reply Ev at 6, the Board does not consider such
statements to be particularly probative on the 1ssue of market dominance 3 The Board has
recently held that a rail carrier may not rely on statements made by a shipper's rcpresentatives
regarding the competitiveness or non-competitiveness of the carner’s proposed rates during ratc
ncgotiations as anything more than "posturing 1n aid of [the shipper's] negotiation position.”
FMC Wyoming,ASTB at 717 Because these statements are not the type of hard cvidence
necessary to demonstrate effective competition, they are irrelevant to the market dominance

analysis and not indicative of effective intcrmodal competition

! CSXT misrepresents the decision in Consolidated Papers, Inc v CNW Transporiation Ce to mean that the

statements made by DuPont during rate negotiations are an “express acknowledgment of truck competition” that
supports a finding of effective competition In Consolidated Papers, the Interstate Commerce Commussion's finding
of cifective competition was supported not by any statement made by a shipper during rate negotiations, but by an
explicit admission n the shipper's pleadings before the Commission wherein 1t “refer[red] to the Michigan rail rates
as 'truck competitive ™ 71C C 2d 330, 338 (1991)
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Further, cven if the statcments were considered probative, Richard Karn's post hoc
attempts to rationalize CSXT's rates as competitively calculated 1n response to DuPont's

asscrtions clash resoundingly with the facts of the DuPont-CSXT rate negotiations [

I (< CSXT tanff rates that are the subject of this

proceeding, including the two rates for the plasticizer moves at 1ssue here, were first proposed by
CSX'I on March 9, 2007, somc three months before that mecting Pileggi Reb VS at €2,

Furthermorc, the rates at 1ssue went 1nto effect on Junc 16, 2007, only eight days after the June 7

meetng Jd at {3, compare DuPont Reb Ex 3 [

with DuPont Reb Ex 4 |GG

_ Thus, CSXT's failure to adjust its proposed rates for

the Washington and Duart Movements following the June 7 meeting demonstrates that, in
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reahty, CSXT did not set 1ts rates based upon any DuPont claim that motor carriers pose a viable
competitive alternative for the 1ssue movements *

The additional assertions relied upon by CSXT to support 1ts claim of effective
itermodal compention also fall short when comparcd to the actual facts of the parties’ rate
negotiations For example, CSXT asserts that DuPont represented that a switch to trucks would
save DuPont labor costs for plant personnel dedicated to rail car loading and unloading CSXTI

Reply Ev at 5 However, DuPont never made such statements as to the plasticizer movements.

Pilegg: Reb. V.. at § 4. |
|
.
-

I - s rotcd above, in reality, DuPont's labor costs would actually increase by
S annually at each plant in the event that plasticizer were to be shipped by truck.
Simularly, CSXT asserts that DuPont "has publicly claimed that shifting to truck
transportation would climinate expenses for its use of emergency truck shipments at premium
market rates, which DuPont claimed was necessary because of inconsistent rail scrvice " CSXT
Reply Ev at4-5 This statement 1s ludicrous 1n light of DuPont's evidence 1n this case that no

plasticizer has ever been shipped by truck to DuPont, emergency or otherwise. See Pileggi Op.

Ev VS at]8 CSXT is simply pulling generic statements out of the air that, 1f made at all,

* In December 2007, s1x months afier mitially publishing the challenged rates and four months after DuPont filed its
Complant, CSXT reduced the line-haul rates to $5397 and $5224 plus a fuel surcharge for the Duart and
Washington Movements, respectively
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were In the context of other movements of other commodities, and then applies them to the 1ssue
movements without any regard for the facts of those movements.*

CSXT also rchies heavily on an intemal DuPont email from Amy Bonnett Nemchik, a

DuPont employe. |

Because
Ms Nemchik was unaware of the restrictions on plasticizer transport via truck, her lower cost
calculations were incorporated 1nto the presentation made by DuPont on June 7, 2007, part of
which indicated a truck savings opportunity [l /2 at 9 3; see also CSXT Reply Ev at
Ex 7 (DuPont Performance Materials Review PowerPoint Presentation)

Finally, CSXT also relies on Ms Nemchick's email for the conclusion that "DuPont
stated that switching to trucks would reduce inventory costs because of 'just-in-time' truck
delivery.” CSXT Reply Ev at4 However, as is clear from the cmail chain, Ms, Nemchick's
observations were simply "preliminary” n nature and were made before she became aware of the
practical impossibility of transporting plasticizer via bulk truck due to contamination concerns
CSXT Reply Ev at Ex 7, Nemchik Reb V S at 72,4

Upon completing her investigation of trucking alternatives, including discussions with

the Butacite® Area Manager, Ms Nemchik concluded that contamination concerns precluded a
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switch to motor carnage of the plasticizer movements. Nemchik Reb V'S at §4 Thus, DuPont
had no altcrnative to CSXT's unreasonable rail rates /d, Pileggi V S. at 3.

As demonstrated above, the statcments made by DuPont during the rate negotiation
process arc not probative on the 1ssuc of markct dominance, but are more properly considercd
"posturing” that 1s inhcrent in the negotiation process Further, the evidence 1s clear that, to the
extent the statements on which CSXT claims it relics were made, the statements did not relate
specifically to the plasticizer movements at 1ssue herc, but more generally to other DuPont
products and movements. Finally, to the extent CSXT alleges 1t reduced 1ts rates to competitive
levels 1n rehiance on DuPont's claims to have found a competitive alternative. the actual course of

the negotiations and effective datcs of CSXT's tariffs belic those claims entirely

4, DuPont has no economically viable transioad alternative for the
plasticizer movements.

In footnote 6 of 1ts Reply Evidence, CSXT contends that both the Heyden-Washington

and Heyden-Duart plasticizer movements have viable transloading alternatives on Norfolk

Southern ("N [
|
I

As noted above and in DuPont's Opening Evidence, transloading 1s not a viable option
given the strong contamination concerns associatcd with the transport of plasticizer However,

even 1f the contamination concerns were not present, transloading still would not be a viable

opuion |
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Additionally, 1n order to put to rest once and for all CSXT's groundless cstimates of the
rates 1t believes NS would charge for 1ts portion of these hypothetical transloads, DuPont has
obtained tariff rates from NS of $10,520 per car from Heyden to Columbus and $10,070 from
Heyden to Charlotic See 1d at § 8, see also DuPont Reb. Exs. 5 and 6 (NS Tanffs). These rates
for the rail portion of the transload movements alone are over $4,000 more than CSXT's tanff
rates for the entire Washington and Duart Movements and conclusively demonstrate that, even 1f
DuPont's serious contamination concerns were not present, a transload alternative does not
constrain CSX'T"s pricing.

5. "Geographic competition" is irrelevant to the effective competition
analysis, and even if geographic compctition were relevant, it does not

exist here.

In footnote 7 of its Reply Evidence, CSXT asserts that "geographic competition” exists
for the Washington Movement and that DuPont "has viable alternative geographic sources."
CSXT Reply Ev at 7 CSXT argues that "[t]his 1s rclevant evidence bearing directly on the
question of market dominance." J/d. Historically, the Interstate Commerce Commission found
geographic competition to cxist "when a shipper can obtain the product to which the rate apphes
from other sources or ship it to other destinations, as the case may be, on different carners " Salt
River Project Agricultural Improvement and Power District v The Atchison, Topeka and Santa
Fe Ry Co,11CC 2d 684, 686 (1985) Where geographic competition exists, "the defendant
railroad competes wath the carrier providing the alternative transportation " Jd

However. 1n Market Dominance Determinations—Product and Geographic Competition,
the Board concluded that 1t "will no longer consider evidence of ~ geographic competition 1n

market dominance detcrminations " 3 S.T B. 937, 950 (1998) As part of its analysis, the Board
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noted that geographic competition arguments "have required us to address complex non-
transportation 1ssues . requir{ing] us to 'second-guess' shipper management . [and] delve
deeply 1nto industnal operations that are far removed from the transportation industries that we
regulate " /d at 947 Bcecause, with all due respect, neither CSXT nor the Board is the proper
authority to exercise DuPont's business judgment regarding the location and quantity of the
production of its products, the Board's rationale for excluding gcographic compeution from its
analysis 15 fully applicable here. For this rcason, and because of the Board's explicit decision to
exclude geographic competition from 1ts market dominance analysis, CSXT's recourse to alleged
"geographic competition” 1s 1rrelevant.

Further, even if geographic competition were still a relevant clement 1n the effective
compcetition analysis, DuPont's idling of Butacite® production at its Washington facility and 1ts
continued production of Butacite® at 1ts Duan facility 1s not evidence of "geographic
competition " Geographic competition requires that the complaining shipper be able to "avoid
using the defendant railroad by obtaining the product from a different source or by shipping the
same product to a different destination " Jd at 937 Here, however, since both the Washington
Works facility and the Duart facility arc solely served by CSXT, DuPont has no opportunity to

"avoid using” CSXT for its plasticizer shipments. Thus, no geographic competition exists here

D. CSXT Does Not Face Effective Intermodal Competition From Motor
Carriers For The Ampthill Movement.

In 1ts opening evidence, DuPont demonstrated that CSXT does not face effective
intermodal competition from motor carriers for its outbound synthetic plastic powder movements
from Ampthill, VA, to a customer's facility in Wyandotte, MI, because (1) over [J]] percent of the
volume on the route was transported by CSXT in 2006, (11) DuPont only used bulk truck

shipments when 1ts customer required expedited shipments 1n a shorter time than CSXT was able
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to provide; (iii) when all of the associated costs arc taken 1nto account, the truck rates are
substantially higher than CSXT's rail rates, and (iv) the physical characteristics of synthetic
plastic powder—including 1ts low melting point—would require DuPont to incur additional costs
for higher volumes of bulk truck shipments. DuPont Op Ewvid at 15-19

In 1ts Reply Evidence, CSXT argues that 1t faces effective intermodal competition from
motor carriers for the Ampthill Movement In the end, however, none of the points raised by
CSXT affcct the appropriate intermodal competition analysis under the factors enunciated in
Market Dominance Determinations and Consideration of Product Competition, Additionally, as
described 1n greater detail below, CSXT again fails to account for the collective import of these

factors and the fact that they conclusively demonstrate CSXT's market dominance

1. The cost differential between rail and truck transportation
demonstrates that CSXT faces no effective intermodal competition for
the Ampthill Movement.

CSXT contends that 1t faces cffective intermodal competition because the rail-equivalent
Iine haul charge imposed by || BB is only l percent hugher than CSXT's hinchaul rate
of $6,272 CSXT Reply Ev at 8. As established 1n DuPont's Opeming Evidence, however, a
mere comparison of linc haul charges tails to adequatcly account for all of the costs DuPont 1s
forced to incur each time 1t must ship to Wyandotte by truck Rather, when all of the attendant
shipping costs are included, DuPont's cost of shipping by truck is [J] percent hugher than the cost

of shipping the same volume by rail ® DuPont Op. Ev. at 18

b While CSXT claims that DuPont's cost calculations "do not acknowledge, let alone quantify, the additional

cost suvings" associated with a switch from truck 1o rail service, CSXT Reply Ev at9.n 10, m fact, as already
described 1n the plasticizer discussion above, DuPont has fully accounted for the elimmation of rail car ownership
and lease costs n 1ts per ratlcar truch cost calculations, any other method would "double count” those costs  See
DuPont Op Ev at 17-18
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I CSXT then argues that

this "small differential" between CSXT's tanff ratc and the resulting truck transport rate "is not
sufTicient to demonstrate that the truck alternative is infeasible " /d at 10 What CSXT
overlooks, however, 1s the practical impossibility of shifting sufficient volumes of synthetic
plastic powder to truck transport to obtain a sufficicntly low linehaul rate.

In addition to product contamination concerns, other practical concerns that CSXT fails
to address also limit DuPont's ability to shuft large quantities of synthetic plastic powder to bulk
truck One such consideration 18 the limited availability of the temperature-controlled bulk
pneumatic trailers necessary to transport the powder. DuPont Op Ev at 19. Additionally, the
Board has long recognized the importance of customer and supplier preference for rail in making
intermodal competition determinations  See, e g, Dayton Power & Light Co v Lowsville &
Nashville RR Co,11C C2d 375, 382-83 (1985) (finding no effective intermodal competition
where supplicr preferences, as refercnced in coal supply agreements, were for delivery only via
rail) Here, the preference of DuPont's Wyandotte customer to receive the powder by rail also
prevents DuPont {rom seriously considening truck shipments on anything more than an
emergency basis Pileggi Reb. VS at§ 11

Far from exercising restraint 1n the face of effective competition from motor carners,
CSXT's ] percent rate increase for the Ampthill Movement, to a rate within [ percent of [}
B -2, simply "matches prices set by alternatives with significantly higher costs, while

maintaining a dominant market share"—an action that fails to demonstrate effective intermodal

competition FMC Wyoming, 4 STB at 718 |
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Y For these reasons, CSXT's

rate increase and the large cost differential vis-a-vis motor carnage clearly demonstrate that

CSXT faccs no cffective intermodal competition for the Ampthill Movement

2. The small overall proportion of truck shipments to Wyandotte does
not reflect effective intermodal competition,

CSXT claims that "[s]o long as some volume [of traffic] can be diverted and impose
competitive constraints on CSXT's pricing, the Board should find effective competition exists."
CSXT Reply Ev at 11 (cmphasis added) While 1t 1s true that motor carriers need not be capable
of handling substantially all or cven a majonity of the subject traffic for effective competition to
exist, Aluminum Ass'n, Inc v Akron. Canton & Youngstown R R Co , 367 1.C.C. 475, 483
(1983), 1t 1s equally untrue that evidence of merely “some volume" of traffic on an alternative
mode suffices to establish cifective competition Rather, as the Commussion noted in Aluminum
Assocation, "considerable competitive pressures” must result from a handling of a "meaningful
portion” or a "substantial portion" of the total volume for effective intermodal competition to
exist Jd at 483-84 Further, while potential competition is relevant, "the potential [must be]
sufficiently realistic to cffectively constrain the rail rates " Dayton Power & Light, 11C C 2d at

383

7 See DuPont Reb Ex 7 (CSX-ALLHC-000326) and Ex 8 (CSX-000904)
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Here, customer preference, the threat of traffic congestion at the customer's facility,® the
real probability of costly detention and demurrage charges, a lack of sufficient temperature-
controlled pneumatic trailers, and the possibility of contamination all combine to make the
potential for regular, large-volume movements by truck unrealistic In its Reply Evidence,
CSXT fails to cven recognize, let alone attempt to rebut, the crucial point that all of the hmited
truck traffic to Wyandotte has been of an emergency or expedited nature, and thus 1s not
indicative of effective intermodal competition See DuPont Op Ev at 16-17 While CSXT
acknowledges DuPont's storage capacity and detention and demurrage charge concerns, 1t does
not address these pornts at all in its Reply Evidence, or account for them in 1ts rail-truck cost
comparison See CSXT Reply Ev at 11 Thus, the evidence clcarly demonstrates that the
limited overall volume of truck traffic to Wyandotte under emergency circumstances 1s not
indicative of effective intecrmodal competition

3. DuPont has no viable transload alternative available to it on the
Norfolk Southern.

As 1n 1its discussion of intermodal competition for the plasticizer movements, CSXT also

contends that a competitive transload option is available for the synthetic plastic powder

movement from Ampthill 1o Wyandotrc S

With respect to the issue of truck congestion at the DuPont customer's facility, CSXT's rehance on the
FMC Wyoming decision for the principle that an increase of truck traffic to 15 trucks per day was "msignificant” 1s
musplaced and mappropriate  See CSXT Reply Ev at 10-11 As with any casc, the Board must examine the
circumstances of the particular parties  FMC Wyoming involved the movement of 115,000 to 120,000 tons of coke
annually from mining sites to a phosphorous processing plant—production on a vastly larger scale than that
mvolving the movements at 1ssuc here 4 STB at 712-14
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I :urthermore, Norfolk Southern's public tariff rate on the
Petersburg-to-Wyandottc portion of the transload movement is $9326 per railcar See Pileggi
Reb. V.S. at 1 9; see also DuPont Reb Ex. 9 (NS Tanff) This tanff rate 1s some $3000 more

than CSXT's rate for the cntire Ampthill Movement and clearly shows that a transload alternative

on NS is not economically feasible.

4, The physical nature of the synthetic plastic powder requires DuPont
to incur additional costs for bulk trucking.

In response to DuPont's statcd concerns about contamination of 1ts synthetc plastic
powder, CSXT again relies on the Transflo contamination data discussed above to contend that
only a de minimis nsk of contamination 1s presented by motor carrier transport or transloading
CSXT Reply Ev at 11 However, for the same reasons discussed with respect to the plasticizer
movements, the Transflo data is largely irrclevant to the synthetic plastic powder movements at
1ssue here Again, it is not clear that the "bulk products" studied are comparable to DuPont's
synthetic plastic powder and, indeed, it is less likely that the producers of such contamination-

prone products would allow their products to be transloaded 1n the first place. || G

Further, CSX'I's Reply Evidence wholly fails to address DuPont's stated concerns that the
physical properties of the synthetic plastic powder cause DuPont to incur additional handhing and

equipment cosls whenever the product is shipped by truck, as the product has a very low melting
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point of less than 100 degrees Fahrenheit While it noted DuPont's argument on the point, CSXT
failed to address the fact that the special temperature-controlled bulk pneumatic trailers required
to handle the synthetic plastic powder would not be available in sufficient quantities to make a
considerable impact on the amount of the powder that 1s transported by CSXT Thus, CSXT has
failed to present any cvidence that alters the conclusion that the physical nature of DuPont's
synthetic plastic powder necessitates that the product move by rail whenever possible and that, as

a result, CSXT does not face cffecuve intermodal competition from bulk trucks

5. "Geographic competition" is irrelevant to the effective competition
analysis and, even if geographic competition were relevant, it docs not

exist here.

In 1ts Reply Evidence, CSXT argucs 1n passing that, because the DuPont customer at
Wyandotie 1s also served by NS, "DuPont could source the issue commodity from another
location served by NS " CSXT Reply Ev at 10,n.11 As with CSXT's similar allegations with
respect to the plasticizer movements, its bald assertion of geographic competition here 1s
irrelcvant to the market dominance analysis As noted above, the Board has squarely held that nt
"will no longer consider evidence of  geographic competition in market dominance
determinations." Market Donuinance Determinations—Product and Geographic Competition, 3
STB at 950.

Further, as a purely factual mattcr, CSXT's claim perfectly illustrates exactly why the
Board eliminated factors such as geographic competition from the market dominance analysis
The synthetic plastic powder transported on the Ampthill Movement 1s a trademarked DuPont
product called Zytel® that 15 only produced at two facilities in the entirc United States—
Ampthill and DuPont's Washington Works facility in West Virgimia Pileggi Reb. VS at§ 10
Further, all of the Zytel® DuPont produces at its Washingion Works facility remains at that

facihity for DuPont's internal consumption in the manufacture of other materials /d. Thus,
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DuPont lacks the capacity to produce Zytel® at an alternative facility and should not be subject
to the directions of a transportation provider or regulatory agency in making its business
decisions as to how best to allocate 1ts corporate resources

Further, even if DuPont could ship Zytel® from the Washington Works facility to
Wyandotte, this fact would not be indicative of "geographic competition " Rather, as discussed
with respect 1o the plasticizer movements, above, DuPont's Washington Works facility, like that
at Ampthull, 1s solely served by CSXT, meamng that DuPont could not avoid using CSXT by
supplying Zytcl® wholly via another rail carricr from Washington Works For these reasons,
CSXT's gcographic competition argument as to the synthetic plastic powder movement fails

1L CSXT HAS NOT FOLLOWED THE BOARD-MANDATED PROCEDURES FOR
CALCULATING VARIABLE COSTS.

As DuPont explained on page 14 of 1ts Reply Evidence, CSXT has not followed the
Board's prescribed procedures for calculating the variable cost of the 1ssue movements The
proper calculation of variable cost is important because the maximum reasonable rate 1s the
product of the adjusted average R/VC ratio for the comparison group multuplied by the variable
cost of the 1ssuc movement.

The loaded mileage inputs for calculating the URCS variable costs of movements in the
Waybill Sample are generated from the PC*Miler|Rail program Crowley Reply V S at 5-6
Therefore, DuPont has used the same source to identify the loaded miles for the 1ssuc
movements. In contrast, CSXT has used loaded miles from 1ts internal records for the issue
movements, which accounts for the entire difference n the parties’ vanable cost calculations

But, it would be inconsistent to use CSXT's internal records for the 1ssue movements
while continuing to rely upon the PC*Miler|Rail program for all of the comparison movements

Indeed, all three of the small case benchmarks are calculated from the Waybill Sample, including
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the loaded miles generated from the PC*Miler|Rail program.’ Therefore, the maximum R/VC
ratios generated by those benchmarks should be applicd to vanable costs based upon the same
data source.

IlIl. THE DUPONT "FINAL OFFER" COMPARISON GROUPS ARE THE MOST
SIMILAR TO THE ISSUE MOVEMENTS.

The "final offer” comparison groups presented by DuPont and CSXT for the issue
movements arc distinguished by just four factors, three that apply to the Ampthill Movement and
three that apply to the Duart and Washington Movements. Of the four factors, two are common
to all three 1ssuc movements, one is umque to the Ampthill Movement, and one 1s common to
just the Duart and Washington Movements DuPont Witness Crowley has compared the
movements in each party's "final offer" companson groups and 1dentified the reasons why each
has excluded certain movements that the other has included Crowley Reb. V.S. at 5-7, Exs
TDC-21, 22 & 23 In the discussion below, DuPont first addresses the two factors in common to
all three 1ssuc movements and then discusses the two individual factors. DuPont believes that 1ts
"final offer” companson groups arc the "most similar in the aggregate to the 1ssue movements "

Stmpiified Standards at 18.

A. CSXT's Fuel Surcharge Criteria Is Based Upon A Methodelogy That The
Board Declared To Be An Unreasonable Practice.

For all three of the 1ssue movements, CSXT unreasonably assumes that all movements
with no amount 1n the "Miscellaneous Charges" ficld of the Waybill Sample should be excluded
from the comparison groups because they did not recover their fuel costs DuPont has

challenged that assumption because CSXT has not demonstrated that 1t records all fuel

% See Part 111 B, infra, for a more detaled discussion of the role of the PC*Miler|Rail program to select movements
of comparable distances
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surcharges 1n the "Miscellaneous Charges" field and because there are means other than fuel
surcharges to recover fuel costs DuPont Reply Lv. at 21-22.

However, one factor rises above all others to rebut CSXT's position. By its own
admisston, from 2002-2005, CSXT was over-recoverng fuel costs on traflic that was subject to a

fuel surcharge as a means 1o recover its overall fuel expenses, effectively cross-subsidizing

traffic that was not subject to a fucl surcharge See DuPont Reply Ev. at 22-23 The Board
rejected that fuel surcharge methodology as an unreasonable practice because "there 1s no real
corrclation between the rate increase and the increase in fuel costs for that particular movement
to which the surcharge 1s applied " Rail Fuel Surcharges, STB Ex Parte No 661, shpop at 7
(served Jan 26, 2007).

Based upon the Board's holding, movements with a fuel surcharge (assuming that 1s what

the "Miscellancous Charge" field represents) should be excluded from the companson groups

because they would overstate the maximum reasonable R/VC ratio 1lowever, if the Board were

to exclude movements with a fuel surcharge for overstating cost recovery, and exclude
movements without a fuel surcharge for understating cost recovery, there would be no
movements lcft from which to select the comparison groups.

A reasonable approach 1s to include movements 1n the companson group, without any
regard to the "Misccllancous Charges" field. This would permit CSXT's conceded over-
recovery of fuel costs for the one category of movements to offset its alleged under-recovery on
the other The average R/VC ratio of the combined categories would be most simular to what 1t
would have been 1f CSXT had properly accounted for fuel in both categories of movements in
the first place Bccause the DuPont companson groups do this and CSXT's do not, DuPont has

taken a reasonable approach, whercas CSXT has not.
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B, DuPont Has Used the Only Source for Length of Haul Permitted by
Simplified Standards.

For all three issue movements, CSXT has adopted the DuPont distance critena for
selecting comparison movements. but with two exceptions, one of which violates Simplified
Standards. DuPont rounded the 1ssue movement milcs, as provided 1n the Waybill Samplec by
the PC*MilcrjRail program, to the nearest 50 miles and selected movements that fell within a
rangc of 150 mules on either side of that number. Although CSXT has accepted the +/-150 mile
range applied by DuPont, it has apphed that range to the loaded miles i 1ts internal records
rather than the loaded miles in the Waybill Sample In addiion, CSXT has not rounded the 1ssue
movement miles from its internal rccords

The fatal flaw in CSXT's approach is its usc of loaded miles from 1ts mnternal records In
Simplified Standards at pagc 83, the Board clearly and unequivocally stated that 1t "will select
the comparison group based on information contained in the Waybill Sample released to the
parties at the outset of the casc and other publicly available information " The miles used by
CSXT for the 1ssuc movements are not from the Waybill Sample or publicly available
information, and therefore cannot be used to identify comparable movements Thus, DuPont has
applied the 150-mile range adopted by both parties to the issue movement mules obtained from
the only permissible source

In addition to being legally improper, it 1s analytically improper to use CSXT's internal
records o calculate the distance of the 1ssue movements while relying upon the Waybill Sample
for the distance of the comparable movements In order to make appropriate comparisons, the
distances of thc 1ssue movements and the comparison movements should be drawn from the
same data source, the PC*Miler|Ratl program, which applies the same methodology to calculate

the loaded mules for all movements in the Waybill Sample
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Lastly, CSXT has not adopted the convenient rounding technique employed by DuPont
Although CSXT attempts to portray this as creating a huge discrepancy, the reality is much
different. DuPont Witness Crowley has calculated the impact upon the DuPont "final offer”
comparison groups of rounding the 1ssuc movement miles to the nearest 50 miles versus not
rounding at all See Crowley Reb V 8 at 12 & Ex. TDC-24. The revised comparison group for
the Ampthill Movement causes a change 1n the maximum R/VC ratio from 328% to 335%, an
mcrease of only 1 5% The revised comparison groups for both the Duart and Washington
Movements cause a change in the maximum R/VC ratios from 331% to 332%, an incrcase of
only 0 3% Thus, the fact that DuPont roundcd the issue miles for convenience does not detract

from the reasonableness of 11s comparison groups

C. DuPont has Selected the Most Comparable Traffic for the Duart and
Washington Movements.

In 1ts "final offer" comparison group, DuPont accepted CSXT's criteria for the selection
of comparablc movements from the commodities covered by CSXT's Tariff 28003, and DulPont
accepted CSXT's criteria for identifying the 1ssue movements for cxclusion from each
comparison group However, DuPont rejected CSX'T's actual identification of the 1ssue traffic
because CSX'I incorrectly treated the Duart Movement as issue traffic for the Washingion
Movement and vice-versa. DuPont Reply Ev at 17-18. CSXT has perpcetuated this error 1n its

"final offer” comparison groups for the Duart and Washington Movements

D. DuPont has Selected the Most Comparable Traffic for the Ampthill
Movement.

In 1ts "final ofter" companison group for the Ampthill Movement, DuPont substantially
narrowed 1ts criteria for identifying comparable commodities to closely match CSXT's criteria
DuPont Reply Ev at 17 However, where CSXT has used the 5-digit STCC 28211, DuPont has

used the commodities in CSXT Tanff 28211. In addition to including STCC 28211, the tanff
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includes five other commodtics at the 7-dignt level.'

CSXT's decision to price these
commoditics sumilarly 1s indicative of common transportation charactenistics, markets and
demand clasticity
In selecting Tanff 28211 for the 1dentification of comparable commodities, DuPont has

adopted CSXT's own reasoning when 1t selecled comparable commodities for the Duart and
Washington Movements based on Tariff 28003.

CSXT ncludes these commodities 1n the same tanff, in its normal

course of business, because of their common charactenstics, uses,

and markets  The significance of the fact that CSXT uses this

categorization 1n its normal course of business 1s that 1n that

context there is no incentive or reason o create a category mn order

to obtain a litigation advantage. Becausc of the similanty of the

commodities contained 1n CSXT-28003, demonstrated in CSX s

grouping them in a single tanff for business reasons, CSXT used

those commodities as a specific comparability factor
CSXT Reply Ev at 20-21. Because of the similanty of the commodities contained in CSXT
Tariff 28211, demonstrated in CSXT's grouping them in a single tariT for business, DuPont has

used thosc commodities as a specific comparability factor for the Ampthill Movement

E. DuPont has Sclected the Most Reasonable Comparison Groups.

The Board will sclect the comparison group that 1t determines "1s most similar in the
aggregate to the 1ssuc movements " Simplified Standards at 18 "The selection of the best
comparison group will be governed by which group the Board concludes provides the best
evidence as to the reasonable level of contribution to joint and common costs for the 1ssue
movement " Id In the aggregate, DuPont has submutted the most reasonable comparison groups

for the 1ssue movements

' These other STCCs arc 2815130, 2818066, 2818606, 2818662 and 2821221
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For the Ampthill Movement, DuPont has consistently applied CSXT's own reasonming to
sclect a shghtly broader group of comparable commodities than CSXT has sclected for this
Movement That reasoning is more comprehensive than CSXT's usc of the 5-digit STCC,
because it considers a broader array of comparison factors, such as markets and demand
elasticity

For the Duart and Washington Movements, CSXT has incorrectly identified the issue
movements for exclusion from its companson groups Therefore, the DuPont companson groups
are more reasonablc

For all three 1ssue movements, the partics have applicd the same distance criteria of
+/-150 miles around the 1ssue movement miles However, because CSXT has used a prohibited
data source for the 1ssue movement miles, 1ts application of the distance critena 1s de facto
unreasonable

Finally, but perhaps most importantly, CSXT has unreasonably applied a fuel surcharge
criteria to all three 1ssue movements CSXT has excluded all movements without an amount in
the "Miscellaneous Charge” ficld of the Waybill Sample on the unproven assumption that fuel
costs were not rccovered on those movements Moreover, even if the Board accepts this
assumplion as true, CSXT's comparison groups consist of only movements to which CSXT
apphed a fuel surcharge methodology that the Board has determincd to be an unreasonable
practice. because that methodology over-recovers actual changes in fuel costs for individual
movements Consequently, CSXT's comparnison groups overstate "the reasonable level of
contribution to joint and common costs " /d

In summary, DuPont has selected the most reasonable comparison groups 1n the

aggregate, based upon the differences between the "final offer" comparison groups selecied by
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cach party Since these are the only differences between the partics' comparison groups, DulPont
clearly has selected the most reasonable groups that are similar 1n the aggregate 10 the issue
movements

IV. "OTHER RELEVANT FACTORS"

Both CSXT and DuPont have proposed two adjustments each to the maximum reasonable
R/VC ratios of their comparison groups 1o account for "other relevant factors "!' DuPont has
recalculated the RSAM and R/VC>180 benchmarks to reflect the Board's newly-adopted cost-ol-
capital methodology for all four years of the Waybill Sample, and it has calculated an cfficicncy-
adjusted RSAM CSXT has adjusted the RSAM for an alleged nced to account for 1axes in the
revenue-shortfall, and it claims that 1t 1s necessary to index the costs and revenues ol its
comparnison group to 2007 levels CSXT's adjusiments are inappropriate, unnecessary, and
inherently biased In contrast, the DuPont adjustments are reasonably and objectively tailored to
reflect the Board's most current and precise cost-of-capital methodology and to eliminate

inefficient pricing from CSXT's RSAM benchmark

A, DuPont Has Offered A Reasonable, Objective And Transparent Means To
Apply The CAPM Methdology.

In 1ts Opening Evidence at 28-30, DuPont adjusted the Board's RSAM and R/VC>180
figures by calculating the cost of capital underlying thosc benchmarks 1n accordance with the
Capital Assct Pricing Model ("CAPM") weighted average cost of capital ("WACC")
methodology adopted in Methodology to be Employed in Determining the Railroad Industry's
Cost of Caputal, STB Ex Parte No 558 (Sub-No 10), slip op. at 1, (served Jan 17, 2008)
("Changed Cost of Capital Methodology"), which the Board described as employing “more

current and precise techmques " Because Congress has directed the Board to "ensure the

' Although CSXT docs not describe 1ts adjustments as "other relevant factors,” the DuPont critique remams the
same
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availability of accurate cost information 1n regulatory proceedings," 49 U S.C. 10101(14),

DuPont argued that the Board 1s legally obligated to make these adjustments In the altcrnative.
-

DuPont argued that the Board should make these adjustments as part of 1ts consideration of

"other rclevant factors " DuPont Op Ev at 31.

1. The Board is legally required to recalculate the RSAM and R/VC>180
benchmarks using the CAPM methdology.

CSXT nappropriately relies upon Edison Elec Institute v ICC, 969 F 2d 1221 (D C Cir
1992) ("EET"), and Alabama Power Co v ICC, 852 F.2d 1361 (D.C Cir 1988) ("Alabama
Power"), to claim that the Board 1s not legally obligated to usc the CAPM WACC methodology
to recalculate the RSAM and R/VC >180 benchmarks CSXT Rep Ev at 38-39. Neither
decision stands for the blanket proposition that the Board 1s never required to apply a new
methodology retroactively. Rather, in both decisions, the Court affirmed ICC decisions not to
apply changes to the RCAF retroactively becausc the ICC had reasonably interpreted the statute
1n light of the facts before it. Both decisions and their facts are distinguishable from this case
In EET, the Court affirmed the ICC's decision not to apply the newly-adopted RCAF-A

retroactively based upon the concerns cited by the agency-

In deciding not to restate the RCAF, the ICC cited four concerns

(1) a railroad might be madc "financially Liable for rate actions that

were protected when they were taken", (2) data limitations make it

difficult to calculate accurately productivity gains made prior to

1986, (3) there 1s a lack of evidence that present rates arc

unreasonably high, and (4) restatement would have an

"unknowable but potcntially substantial" impact upon railroads'

earnings Productivity Adyustment, 51 C C 2d at 470-71
EE] at 1227-28 The Court held that it was reasonable for the ICC "to preserve settled
expectlations” expressed 1n the first concern, and to avoid the speculation required by the second

concern. /d at 1228 Bcecause those reasons were sufficient to affirm the agency, the Court did

not address the other two concems Jd
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None of those concerns are present 1n this case First, CSXT has not expressed any
settled expectations in the current RSAM or R/VC>180, nor could 1t since they were first
published only three months ago Second, there are no data imitations to revising the RSAM or
R/VC>180 10 reflect the CAPM WACC methodology Crowley Reb V S at 19 Third the

precise issue in this case 1s whether CSXT's current rates arc unrcasonably high, and accurate

RSAM and R/VC >180 benchmarks are essential to making that determination. By contrast, in
EEI, the ICC's concern was with the effect of applying the RCAF-A to past rates Finally,
restatement of the RSAM and R/VC >180 will not have the substantial impact upon railroad
earnings that concerned the Board 1n £E7 precisely because these restatements will not affect
past rates

In Alabama Power, 852 F 2d at 1370-72, the Court affirmed the ICC's decision not to
make a full retroactive adjustment to the RCAF index to correct a forecast error that dated back
to the inception of the RCAF  Although the Court observed that the Pctitioners' argument for
retroactive adjustment had "some force,” 1d at 1371, 1t ulimately affirmed the agency because 1t
had engaged 1n a reasonablc balancing of the equities by concluding that the harm to railroads
outweighed the harm to shippers /d In thus case, however, the equities clearly favor DuPont
because the Board's more precise CAPM WACC methodology protects DuPont from paying
unreasonably high rates that otherwise would be considered reasonable under the former, and
less precise, cost of capial methodology that the Board itself acknowledged has "fallen nto
disfavor." Changed Cost of Capital Methodology, at 5. In contrast, CSXT has no scttled

expectations based upon the current RSAM and R/VC>180 calculations.
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2. The Board is permitted to adjust prior year RSAM and R/'VC>180
figures by CAPM.

CSXT incorrectly claims that use of the CAPM WACC methodology to recalculatc past
RSAM and R/VC>180 figures would be an impermissible retroactive application of a new rule
CSXT Reply Ev at 39, citing Bowen v Georgetown Umiv Hosp ,488 U S 204, 207 (1988) The
retroactive rulemaking referred to in Bowen, howcever, concerned the application of a new rule to
vested nights under the previous state of the law, Jd (the court rejected an attempt to apply a
new rule retroactively 10 recoup monies paid out under the old rule) In contrast, CSXT has no
vested nights based upon either the prior RSAM or cost-of-capital calculations. The D C Circunt
has distinguished Bowen on this very basis, holding that "[a] law is 'retroactive' if 1t ‘takes away
or impairs vested nghts acquired under existing law, or creates a new obligation, imposcs a new
duty, or attaches a new disability 1n respect 1o transactions or considerations alrcady past ™"
Assoc of Accredited Cosmetology Schools v Alexander, 979 F 2d 859, 864 (D C Cir. 1992),
quoting Neild v Dist of Columiia, 110 F 2d 246, 254 (D C. Cir 1940) Bccause none of these
things result from using the CAPM WACC methodology to recalculate past RSAM and
R/VC>180 benchmarks, such action would not constitute retroactive rulemaking

Furthermore, what CSXT claims the Board cannot do to the RSAM and R/VC>180
figurcs, the Board 1n fact already has done The Board adoptcd a new RSAM methodology 1n
Simplified Standards, which it subsequently applied retroactively to the years 2002 to 2004, even
though the Board previously had calculated the RSAM for those years under a different
methodology Compare the decisions served on Dec 20, 2007 and Apnl 25, 2006 in Rate
Gutdelines— Non-Coal Proceedings, STB Ex Partc No 347 (Sub-No 2) What DuPont seeks is

much less intrusive becausc 1t docs not scek to change the RSAM methodology at all Rather, '
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DuPont asks the Board to update 1ts cost-of-capital input to the RSAM methodology, by using
the most current and precise cost of capital.

Contrary to CSXT's claims, this would not "disrupt settled expectations and business
conduct and commercial decisions made several ycars ago in reliance on the Board's published
RSAM figures." CSXT Reply Ev. at 39. The RSAM figures that DuPont sccks to update were
published only threc months ago

CSXT's assertion that the Board would have to reopen settled decisions, if 1t applies the
CAPM WACC methodology 1n this case, 1s absolutely wrong. CSXT Reply Ev. at 39-40, n 43
Whereas a settled decision 1s administratively final, this case 1s not Dul’ont asks only that the
Board apply 1ts most current and precise standards 1o determinc the reasonablencss of CSXT's
rates in this pending casc  The Board 1s under no obligation to reopen settled, administratively
final decistons that applied the old cost of capital methodology 1n place at the time those cases
were decided. See United States v Estate of Donnelly, 397 U § 286, 295-97 (1970) (Harlan, J ,
concurring) (In the civil area, a new decisional rule should not apply retroactively "when the
transaction is beyond challenge because...the nights of the parties have been fixed by litigation
and have become res judicata "), quoted in, American Trucking Associations, Inc v Snuth, 496
US 167, 214-15 (1990) (Stevens, J , dissenting) (although dissenting 1n the result, this was the
majority opinion on the 1ssue of retroactivity, see i1d at 201 (Scalia, J concurring in judgment))

3. Implementation of CAPM does not constitute an impermissible
adjustment to URCS.

CSXT attempts to avoid application of the CAPM WACC methodology by calling it an
impermissible adjustment to URCS. CSXT Reply Ev. at 46 But that is not what the Board
meant when 1t dcclared its intention to use only unadjusied URCS to calculate the vanablc cost

of the 1ssue and comparison group movements The Board was addressing requests to make
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"movement-specific" adjustments to URCS to substitute the cost of handling a specific
movement for the system average cost used by URCS Simplified Standards at 84, See also,
Mayor Issues in Ral Rate Cases, STB Ex Parte No 657 (Sub-No. 1), shp op at 48 (scrved Oct
30, 2006) (movement-specific adjustments are "the use of variable cost umts different from the
URCS system-wide average figurc ") ‘The apphication of CAPM WACC 1s not a movement-
specific adyustment; it is a "technical correction” to an URCS 1nput that 1s uniformly apphicd to

the calculation of the URCS variable cost for all movements.

4. DuPont has conservatively understated the effect of applying the
CAPM approach.

CSXT contends that the Board cannot apply the CAPM WACC methodology 1n this case
becausc multiple other variables and calculations would be affected by a switch to CAPM
WACC, for which DuPont has not made any adjustments CSXT Reply Ev at 43-46 These are
the recalculation of vanable costs for both the issue and companison traffic, the re-identification
of tratfic in the Wayhll Sample with an R/VC>180, and the re-selection of a comparable group
from this revised R/VC>180 traffic As CSXT correctly observes, however, this "would rcquire
use of data and information the Board has held inadmissible for purposes of selecting
comparnison groups " Id at 37. For that reason, DuPont did not calculate the impact of the
CAPM WACC upon all of these other varniables But, by making only the changes that 1t
presenied in its Opening and Reply Evidence, DuPont took a conservative approach that
produces a higher maximum reasonable rate than a full approach would have produced

Although CSXT correctly notes that the CAPM WACC may cause the R/VC ratios of the
comparison groups Lo Increase, id at 44, CSXT neglects to mention the countervailing effects of

reducing the variable cost of the 1ssue movements and increasing the amount of traffic with an
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R/VC >180. The nct cffect of these changes inevitably produces a lower maximum reasonable
rate than applying just the adjustments that DuPont has made

To demonstrate this fact, DuPont witness Crowley has shown the other effects of
switching to the CAPM WACC and how they flow through to determinc the maximum
reasonable ratcs for the 1ssue movements Crowley Reb. V § at 20, Ex TDC-27 In the DuPont
Opening and Reply Evidence, Mr Crowley only adjusted the CSXT RSAM and R/VC>180
benchmarks by re-costing the 2002-2005 Waybill Sample data to include the CAPM WACC.
Now, in order to show the CAPM WACC impact upon the other vanables identified by CSXT,
Mr Crowley has taken the additional steps of using the CAPM WACKC to recalculate the 1ssue
movement vanable costs and revising the comparison group by applying the DuPont "final offer"
selection criteria to the revised umiverse of R/VC>180 traffic in the Waybill Sample

For the Ampthill Movement, the DuPont Reply Evidence, adjusted for the CAPM
WACC, produced a maximum R/VC ratio of 305% and a maximum rate of $4934.93. The
restated CAPM WACC procedure produces a higher maximum R/VC ratio of 313% that, when
applied to a lower issuc movement variable cost, results 1n a lower maximum rate of $4836 88
Crowley Reb. V S, Ex TDC-27

For the Duart Movement, the DuPont Reply Evidence, adjusted for the CAPM WACC,
produced a maximum R/VC ratio of 308% and a maximum rate of $4563 67. The restated
CAPM WACC procedure produces a higher maximum R/VC ratio of 319% that, when applied to
a lower 1ssuc movement variable cost, results 1n a lower maximum rate of $4518 92. Id

For the Washington Movement, the DuPont Reply Evidence, adjusted for the CAPM
WACC, produced a maximum R/VC ratio of 308% and a maximum rate of $4552 73 The

restated CAPM WACC procedure produces a higher maximum R/VC ratio of 320% that, when
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applied to a lower 1ssue movement vanable cost, results 1n a lower maximum rate of $4522 30.
Id

Thus proves that CSXT's critique of the DuPont application of the CAPM WACC
mecthodology 15 a red-hernng The additional steps that DuPont did not take, because Simplified
Standards docs not permit them, would produce lower maximum reasonable rates. DuPont is not
asking the Board to prescribe those rates, but has introduced this information solely 1n response
to CSXT's charge that DuPont did not take these steps for result-oniented reasons CSXT Reply
Ev at45,n. 48

B. DuPont Has Properly Applied An Efficiency Adustment to the RSAM.

In 1ts Opening Evidence at 31-33, DuPont argued that the Board must apply an
"efficiency adjusted" RSAM in order to satisfy its statutory obligation to consider the Long-
Cannon factors The efficiency adjusted RSAM eliminates traffic being carried at less than long-
run vanable cost. Because there no longer 1s significant excess capacity in the rail industry,
DuPont argued that today, more than ever before. there is no reason for rail carners to be
transporting commodities at less than long-run variable cost

CSXT contends that the Board should reject an efficiency-adjusted RSAM as an "other
relevant factor' because the Board eliminated the RSAM "range" concept in Simplified
Standurds aficr no party objected to 1ts proposal CSXT Reply Ev at 49 It 1s misleading to
claim that no party objected to elimination of the efficiency-adjusted RSAM in Simplified
Standards The Board 1n fact proposed a new methodology for calculating the RSAM that was
very different from its prior methodology, which had included the RSAM range Simplified
Standards (decision served July 28, 2006), pp 22-24 No party objected to elimination of the

RSAM range as to that mcthodology However, 1n the final Simphified Standards dccision, at pp
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19-20, the Board decided not to adopt that methodology, but instead adopted an entirely different
methodology from any that 1t, or any commenting party, had proposed. Thus, the Board never
offered any party an opportunity to object to elimination of the RSAM rangc as to thc RSAM
methodology that it ulumately adopted.

Although the Board recently rejected a petition for reconsideration of the ctficiency-
adjusted RSAM in Simplified Standards (decision served March 19, 2008), the Board did so on
procedural, not substantive, grounds Moreover, the Board noted that the petitioners "ask for
something we have alrcady granted Under the Three-Benchmark method, parties may submut
evidence of 'other relevant factors' to demonstrate that the maximum lawful rate should be higher
or lower, such as evidence 'that the railroads are not operating as cfficiently as possible
Simphified Standards at 22." /d, ship op. at 13 Thus, the Board has not foreclosed the evidence
submitied by DuPont that CSXT 1s carrying traftic at less than long-run vanable cost and that
such traffic should be excluded from the RSAM benchmark.

C. The Board Should Reject CSXT's RSAM Adjustment.

CSXT has 1dentified an alleged flaw 1n the Board's RSAM calculation that 1t attempts to
correcl. CSXT Op Ev at 22-24 Because the RSAM revenuc shortfall 1s calculated after all
taxes have been paid, CSXT claims that the revenue needed 1o make up that shortfall also must
be calculated after taxes 1n order for CSXT to achicve revenue adequacy There are two
fundamental problems with CSXT"s adjustment

First, even if the Board accepts CSXT's contention that there 1s a flaw, CSXT erroneously
applics 1ts statutory tax rate, cven though its effective tax rate was much lower 1n 2002-2005.
DuPont Reply Ev at 28-29 This causes CSXT to grossly overstate thc amount of revenue

required to pay taxes on the revenue shortfall Although the proper tax rate to consider 1s
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CSXT's marginal tax rate, that can only be determined from CSXT's actual tax returns, which
CSXT has declined to put into evidence in this proceeding Therefore, CSXT's effective tax rate
15 the best and most rehiable evidence

DuPont, however, does not accept CSXT's claim that any adjustment to the RSAM is
required, because URCS overstates the tax component of variable costs by using the statutory tax
rate /d at 29-30. This has resulted in URCS including taxcs for CSXT that are several imes
more than CSXT's actual tax expense Thus overstates CSXT's variable costs, which reduces the
Revenue>180 amount  Thus, CSXT's revenue shortfall is already overstated

As this debate has demonstrated, there are a multitude of countervailing factors that must
be considered before declaring the existence of a flaw 1n the RSAM methodology and precisely
how to fix such a flaw Indced, the Board received several rounds of comments 1n Simplified
Standards without anyone 1dentifying this alleged flaw Therefore, the Board should not
determune the existence of a flaw within the narrow confines of this proceeding between just
DuPont and CSXT. Rather, the Board should apply the RSAM that 1t adopted after cxtensive
public noticc and comment and direct CSXT to raise the alleged flaw 1n a petition to reopen

Simplified Standards

D. CSXT's "Market" Adjustment Is Neither Necessary Nor Appropriate.

CSXT wrongly attempts to adjust the revenues and costs of every comparison group
movement to 2007 "market" levels because the challenged rates were first published 1n 2007
CSXT Op Ev at 25-28. DuPont has objected to CSXT's adjustments as unnecessary and
inappropnatc on three grounds.

First, CSXT incorrectly assumes that the Board should cvaluate rate reasonableness based
upon a static period 1n time, ! e , a spccific calendar year. But, from the earliest permutations of

the Three-Benchmark approach, the Board has strived to follow a multi-ycar approach that
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smooths out market fluctuations over time. Because a rate prescription 1s for a five year penod,
it is important to prescribe a rate that is based neither upon the peak nor the trough of the
business cycle CSXT's "market" adjustments would undermine the Board's carcfully considered
decision to use a 4-ycar average of all three benchmarks 1n order to smooth out the impact of
market fluctuations over time when compartng the R/VC ratios of the 1ssue traffic with a
companson group. DuPont Reply Ev. at 31-34.

Second, CSXT's adjustment methodology is far from objective CSXT has adjusted only
the R/VC ratios of the comparison group benchmark, without accounting for the offsetting
impact of those adjustments upon the RSAM and R/VC>180 benchmarks Id at 34-35 What
we arc left with are comparison movement R/VC ratios that nomuinally have been indexed to
2007 price levels, and RSAM and R/VC >180 ratios based on averages of 2002 to 2005 historic
rates and costs This apples-t0-oranges comparison would allow CSXT to apply much higher
R/VC ratios to DuPont than would be proper The Board rejected a similar proposal in
Simphfied Standards, at pp 84-85, and 1t should do so again in this case.

Third, CSXT has not dcmonstrated that 1ts adjustment 1s necessary to rcflect changes in
the market DuPont Reply Ev at 35-37. CSXT's primary justification for its proposed
adjustmcent 1s that total revenues for its chemical group as a whole have increased since 2002
CSXT's chemical group, however, covers a broad range of commodities. including sand, plastics,
petrolcum coke, LPG, soda ash and varous TIH commoditics, that have nothing in common
other than being included in CSXT's chemical business group CSXT has not attempted to
attribute 1ts increased revenues 1o a more narrow group that includes the 1ssue commodities,
Neither has CSXT attempted to segregate fuel surcharges from 1ts increased revenue, which 1s a

significant revenue factor that is indcpendent of the chemical transportation market
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In order to show that indcxing 15 not necessary, DuPont Witness Crowley has developed
the range and average R/VC ratios of the DuPont "final offer" comparison groups for each year
of the Waybill Sample from 2002 to 2005 Crowley Reb V S at 15 and Ex TDC-25 Although
the R/VC ratios cover a wide range, the annual averages fall within a much narrower band.
Furthermore, the average R/VC ratios are at lcast equal, if not higher, in the earlier years than in
the later ycars This validates the Board's conclusion in Simplified Standards, pp. 84-85, that no
indexing of revenues or vanablc costs is necessary, since the R/VC ratios will reflect the annual
changes 1n revenues and vanablc costs

V. CALCULATION OF MAXIMUM R/VC RATIOS

DuPont has calculated the maximum R/VC ratio for each 1ssue movement in three ways
First, DuPont has applicd the formula in Simpiified Standards 1o each of 1ts three "final offer”
comparison groups Second. DuPont has adjusted the result of the Board's formula, as described
In 1ts opening evidence. to account for the "Long-Cannon” factors 1n the statute. 49 U.SC
10701(d)(2)(A)~(C). Third. DuPont has recalculated the RSAM and R/VC > 180 benchmarks, as
described in its opening cvidence, to apply the Board's most current and accurate methodology

for calculating the cost of capital DuPont has summarized these results in the chart below
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Maximum R/VC Ratios Based Upon DuPont "Final Offer' Comparison Groups

Ampthill Duart Washington

Movement Movement Movement
Maximum R/VC Ratio Based Upon 328% 331% 331%
Stmphified Standards without "other
relevant factors"'2
Maximum R/VC Ratio Based Upon 308% 311% 311%
RSAM with efficiency adjustment'
Maximum R/VC Ratio Bascd Upon 305% 308% 308%
New Cost of Captal Melhodology”

V. CONCLUSION
DuPont respectfully requests the Board to

(1)  find that the CSXT's common carrier rates applicable to the transportation of the
commodity between the origins and destinations named in the Complaint arc unreasonable,

(2)  prescribe just and reasonable rates for the futurc applicable to the rail
transportation of DuPont’s traffic, pursuant to 49 U.S.C §§ 10704(a)(1) and 11701(a), and,

(3)  award DuPont reparations, plus applicable interest, in accordance with49 U S.C
§ 11704 for unlawful rates sct by CSXT for the period beginning June 16, 2007 to the effective

date of a decision by the Board prescribing just and reasonable ratcs

‘2 Crowley Reply V'S at 29, Table 5
> Crowley Reply V S at 45, Tablc 6
" Crowley Reply V'S at 46, Table 7
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REBUTTAL VERIFIED STATEMENT OF MARY PILEGGI
E I DUPONT DE NEMOURS AND COMPANY

1. My name is Mary Pileggi. I am the U S./Canada Regional Logistics Manager for E |
du Pont de Nemours and Company ("DuPont" or the "Company") in Wilmington, DE I am the
same Mary Pilegp1 who submitted a Venificd Statement as part of the Opening Evidence filed by
DuPont 1n this procecding on February 4, 2008 1 am submitting this Rebuttal Venfied
Statement in response to claims made by CSX Transportation, Inc ("CSXT") 1n its Reply
Evidence filed on March 5, 2008.

2 As I discussed 1n my Opcning Venfied Statement, a long-term master rail
agreement between DuPont and CSXT expired on June 15, 2007 Prior to the expiration of the
master rail agreement, CSXT and DuPont engaged 1n intense rate negotiations 1n an attcmpt to
establish a new master agreement As part of those negotiations, CSXT first proposed the rates
for the Hcyden-Duart and Heyden-Washington plasticizer Movements that are at 1ssue 1n this
proceeding on March 9, 2007 Following CSXT's proposal, scveral of DuPont's business units
mect with CSXT representatives to discuss the harmful effects CSXT's proposed rates would have

on DuPont's business One of the last DuPont business units to meet with CSXT was the
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Packaging and Industrial Polymers business umit The Packaging and Industrial Polymers
business unit includcs the Glass Laminating Solutions business group, which produces
Butacite®, the DuPont product for which plasticizer is a key raw material

3 The meeting between the Packaging and Industnal Polymers/Glass Laminating
Solutions business umt and CSXT's representatives took place on Junc 7, 2007 Only six days
later, on June 13, 2007, Steve Schlessinger, a CSXT employce, sent DuPont the final tanff rates
that would take effect on June 16,2007 A copy of Mr Schlcssinger's emanl 1s attached as
Exhibit 4 to DuPont's Rebuttal Evidence The Junc 13 tanff rates for the Heyden-Duart and
Heyden-Washinglon plasticizer Movements are exactly the same as those originally proposed by
CSXT in March, almost three months before the June 7 meeting. These rates are $5,799 per
rarlcar for the Heyden-Duart Movement and $5,487 per railcar for the Heyden-Washington
Movement As I discussed in my first Venfied Statement, DuPont was forced to accept these
unreasonable rail rates because of the strong contamination concerns surrounding the movement
of plasticizers by truck

4 Additionally, while CSXT spcculated 1n its Reply Evidence that DuPont could
save on labor costs by allowing truck drivers 1o load and unload plasticizer, such a course of
action 1s not a realistic possibility and no one from DuPont ever represented otherwise with
respect to the plasticizer Movements. Due to the strong concerns DuPont has regarding
contamination, the Company would not depend on truck dnivers to unload plasticizer. Rather, as
I discussed in my Opening Verified Statement, DuPont employs specially trained operators to
unload the plasticizer shipments.

5 CSXT also raises the possibility of inventory cost savings in 11s Reply Evidence.

In point of fact, 1f the contamination concerns surrounding the movement of plasticizers by truck
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did not exist and DuPont were frce to ship by truck, any inventory cost savings DuPont could
enjoy would be minimal at best DuPont only orders single railcars of plasticizer on an "as
needed” basis to avoid having large amounts of plasticizer sitting unused in inventory For this
reason, the amounts kept on hand are relatively small and arc used quickly

6 If the contamination concerns DuPont faces regarding plasticizer were not
present, any marginal opcrational cost savings from reduced plasticizer inventorics would be
more than offset by the higher labor costs stemming from the need to hire additional skilled
operators for truck unloading at the Duart and Washington Works facilities Thus, 1n the end, the
lower inventory costs that could result from truck shipments would not significantly impact my
cost analysis

7. I was also surprised by CSXT's claims that DuPont has competitive transloading

alternatives for the 1ssuc movements The nearest transload facilities for the 1ssue movements
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8 The ncarest NS transload facilitics for the two plasticizer movements from
Heyden, NJ arc located at Columbus, Ohio for the Washington Works, WV destination and
Charlotte, NC for the Duart, NC destination The NS tanif rates for the rail portion of these

theoretical transload movements through Columbus and Charlotte are attached to the DuPont

' All shaded text contains CONFIDENTIAL and HIGHLY CONFIDENTIAL information that 15 subject to a
protective order 1n this proceeding
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Rebuttal Evidence as Exhibits 5 and 6 The tariff rates for NS arc $10,520 per car from Heyden
10 Columbus and $10,070 per car from Ileyden to Charlotte

0. The nearest NS transload facility for the synthetic plastics movement from
Ampthill, VA to Wyandolte, Ml is at Petersburg, VA. The NS tariif rate for the rail portion of
this theorctical transload movement 1s attached to our Rebuttal Evidence as Exhibit 9. The tanff’
rale for NS is $9,326 per car.

10 The synthetic plastic powder that is the subject of the Ampthill-to-Wyandotte
Movement at 1ssuc 1n this proceeding 1s a grade of a DuPont-trademarked product called Zytel
DuPont only produces Zytel at two facilities in the United States—the facility at Ampthill, VA,
and the Washington, WV plant However, all of the Zytel that DuPont produces at its
Washington Works [acility remains on-site for the Company's own use 1n the manufacture of

other products

1.

B V:ih respect to the Ampthill-Wyandotte Movement. 1n addition to contamination
and motor carrier cost concerns, thc DuPont customer's expressed preference to receive
shipments by rail also prevents DuPont from seriously considering carriage by truck unless the

emergency or expedited nature of an order leaves no other altcrnative
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REBUTTAL VERIFIED STATEMENT OF AMY NEMCHIK !
E 1 DUPONT DE NEMOURS AND COMPANY

1. My name is Amy Bonnett Nemchik 1 am the Logistics Manager for E1 du Pont de
Nemours and Company's ("DuPont" or the "Company") Glass Laminating Solutions business
group, which falls under DuPont's Packaging and Industnal Polymers business umit 1 am
submitting this Rebuttal Venfied Statement 1n response to claims made by CSX Transportation,

Inc ("CSXT") 1n 1ts Reply Evidence filed on March 5, 2008.

! All shaded text contains CONFIDENTIAL and HIGHLY CONFIDENTIAL information that 1s subject to a
protective order 1n this proceeding
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3. Because I was unaware of the impact of contamination concerns associated with
the plasticizer, my truck cost calculations were incorporated into the PowerPoint presentation
made by DuPont's Performance and Industnal Polymers business umt on June 7 ||
.|
I

4 1 first learned about thc contamination concerns associated with the plasticizer
through my discussions with the Butacite® Area Manager, who has many ycars of expernience
and is knowledgcable of the quality impact on final product applicaion. Based on these
discussions, I concluded that the overriding nisk of contamination and the cost impact to the

business meant that 1t would not be feasible for DuPont to switch to motor carmnage of the

plasticizer for the Heyden-lo-Washington Works movement.
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[. INTRODUCTION

My name 15 Thomas D Ciowley | am the same T'homas 1) Crowley who filed verified
statements m this progeeding on Pebruary 4 2008 (“Openmg V5™ and March 5. 2008 ( *Reply VS™)
en behalt ol £ 1 duPont de Nemours and Company ("DuPont’) My quahlications and expenience

are attached to my Opeming VS as bxlibi ('TDC-1)

Dulont 1s 1equesting that the Surface hansportation Board (“STB™) prescribe reasonable rates,
service terms and 1epaations associated with the ttansportation of non-hazaidous commodities via

CSX hanspoitation Ine ("CSXT °) tor the lollowing three (3) movements

1 Plastic powder lrom Ampthill. VA woWyandotte. MI (“Ampthill Movement™).
2 Plasucizers lrom Hevden NTto Duart NC ("Duart Movemeni™) and

¥ Plasticisers trom Heyden, NJ 1o Washington. WV (" Washington Movement™)

In my Openmg VS [ applied the S11's procedures tor the | hree-Benchmark Methodology
spectlivd in the STB « September 5, 2007 decision in lix Parie No 646 (Sub-No 1) Simplified

Stundeadds fir Renl Rete Cees (Simplified Standaids” ) and provided the jollowing intormation 1n

support of DuPont s tequest

1 The tevenue / vanable cost ( "R/VC Yiato ton each of the 1ssue movements.

14

The selectionol comparable CSX T moyements hom the S T'B's Unimasked Confidential
Wiy bl Sample (*Wayhill Sample™) for CSX 1 tor each year 2002 through 2005.

-d

The upper houndary of the R/VC 1atio tor the comparable group (referred o as the
Mavimum R/VC Ratio ) fon cach of the issue movements following the STB's

proceduies spectlied in Simphfied Standards.



4 The identification and quantification ol other relevant tactors, and

3 Therehet to whieh DuPont 1s entitled Tor cach 1ssue movement

Sunultancous with the filimg of Dul’ont’™s Opening evidence on February 4. 2008, CSXT filed
its Openming evidence i this proceeding  Inmy Reply V8. | entiqued and 1esponded 10 CSX s
Openmg ev idence and incorporated revisions to the analyses meluded inmy Opening VS My Reply

VS included the * Final Offer™ comparable groups for each 1ssue movement !

Simultaneous with the filing of DuPont’s Reply evidence on March 5 2008, CSXT filed 1ts
Reply evidence in this proceeding with its “Final Ofter”™ comparable groups for each of the 1ssue

movements

In my Rebudal venfied statement (" Rebuttal VS 7). | respond to CSXT s Reply evidence
eriticisms of my Opening V8. and provide acnitigue of CSX s Reply evidence analyses and resuits

My Rebuttal VS 15 summanzed unduer the tollowing headigs

It Vanable Costs and R'VC Ratios tor the Issue Movements
[l Compaable Group Selection
IV Other Relevant Factors

V  Reliel ftor DuPom

< See Reph VS Extobu (EDC-16) 1shibit_{ 1DC-17) and Extubat ¢ 1DC-18}



Il. VARIABLE COSTS AND R/VC
ATIOS FOR THE ISSUE MOVEMENTS

As discussed in my Reply VS at pages 3 through 7. CSX 1 and DuPont agreed on the rates for
the 1ssue movements but disagreed on the vanable costs | idenufied one difference between
DuPont ~und CSXT s Opemng evidence calculation of vaniable costs and explamed why CSX 1 was
Inconet

In 1 Reply evidence CSXI1 did not addiess differences in the parties” vanable cost
caleulauons  The conect variable costs and R/VC ratios for the 1ssue movements are shown in

Tables 3 and 4 tespectinel 1nmy Reply VS
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M. COMPARABLE GROUP SELECTION

The S 113 s decision in Simplilied Standards specitied the procedures to develop the Maximum
R'VC Ratio tor the 1ssue mosements using the Three Benchmark Methodology  Lhe primary
component ol the specilied procedures 1s the selection ol the comparable group lor the 1ssuc
movement as it lorms the basts Tor all subsequent calculattons  Each party selects its initial
compatable woup for the issue movement and submits it in simultancous opening evidence filings
After reviewing the other party’s opening evidence. cach party has the option to make modifications
1o s imual companable group but 1s 1estiicted to the universe ot movements submitted 1n opening,
re the combination ot inovements submtted by both parties  On Reply. cach party must submn
its “final otfer  comparable gioup tor the issue movement without the henefit of evaluatng
criici>ms lrom the other paity - On Rebuttal. each parly may entique the other party s “final offer”

comparable group

In my Openmg V. | presented three compatable groups. 1 ¢ one tor cach 1ssue movement In
my Reply VS 1 entiqued CSX 17 two compmable groups = | also moditied my three comparable
groups based on CSX 1 's Opeming evidence  Inats Reply. CSXT entiqued my opening comparable
groups and 10y ised its opening comparable groups by adopting some ot DuPont’s selection citena
and der elopimg a separate compatable group for cach 1ssue movement My 1cview of CSX17s Reply
evidence and my discussion of the remaiming dilterences 1n the comparable movement sclection

critena are summalized below under the tollowing topies

= CSYT vavedoped a comparable group ‘on the Ainpthall Moavement and a comparable group that it used lor both the
Do and Washingten Movement
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v\ Comparison of Comparable Gioups
B Dafterences in Selection Criteria
A. COMPARISON OF
COMPARABLE GROUPS
In my Opening VS Lincluded three separate compaiable groups. one for cach issuc movement
In its Opentng evidence CSXT meluded two comparable proups  Tn my Reply VS at pages 10
through 30 | compaied the respective mitial comparable groups and developed the * linal offer™
compiatable groups for cach 1ssue movement I CSX s Reply evidence at pages 12 through 34,
CSX 1 addiessed the difterences between the patties” il comparable groups. agreed that a
sepatate compatable group was needed for each ssue movement and devceloped its “final offer”
comparable groups for the 1ssue movements  In this Rebutial, | have developed a companson of
(SXI s tinal offer comparable gioups to cach of the three * final offer™ comparable groups from

my Reply V5

Falibi_t 1DC-21} compares my Reply comparable group for the Ampthill Movement 1o the
Reply compatable group presented by CSX T Lxhibit_( 'DC-21) 15 broken mto two sections  The
fist secuon lists the movements i my Reply VS comparable group (“DuPont Section™) Thesc
mosvements ae color-coded 10 1dentfy whether or not they were included 1n CSXT's comparable
gloup Movements shaded in blue were included in CSX s Reply comparuble group  Moscements
shaded i vellow were not included i CSX [™s Reply comparable group  Tor the yellow-shaded
movements | dentified the tollowing two reasons as 10 why that particular movement was not
meluded in CSX s compmable group based on CSXT s Reply description of s selection cnitena

1 The STCC was other than 28211, and/or
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2 I'he miscellaneous charges were 2e10

Fhe applicable 1casongs) far exclusion lrom CSX [ s Reply comparable group is/are idenufied by
numbers land 2 (conesponding to the above two reasons) which were placed to the left ot each

sellow-shaded moyement on Exhibit_(1DC-21)

The second seetion of T xhibat (1DC-21) hists the movements in CSXT's Reply comparable
group amd vompaies them to the comparable gioup [ submitted in Reply for the Ampthill Moyvement
( CSXT Section ) CSXI's movements are colum-coded 1o denufy whether or not they were
mcluded m my Reply comparable gioup Movements shaded m blue were tncluded in my Reply
compatdble group - Vionvements shaded 1n green were not included i my Reply comparable group
Tor the green-shaded movements  dentified that the only reason why that patticular moyement was
notncluded i my Reply compaiable group was that the nules tor the movement fel! outside the
mileape 1ange spectlied in my selection entena. 1 ¢ . outside == 150 miles of the miles for the tssue

maorement 1ounded 1o the nearest 30-nule inciement

I slubi_e 1 1DC =22y contains the same compaiisons for the Duart Movement Howeser, because
both DuPontand CSX Tineluded movements with S 1CC s histed m CSX T TandT28033.1he reasons
for (SXT1 s exclusion of Dulont compaiable movements (in the Dul’ont Section) are shyghtly

dilferent as shown below

| T'he miscellaneous charges were zoa and/for

2 Jhe movement was classified by CSXI as an issue movement

= Phese e the same mwnements shaded i blue it the DuPont Section of Cxlubnt_(TDC-21)
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The reason i the CSX T Section s the same. 1 ¢ . the movement fell outstde DuPont™s mileage range

Exlbi_¢1DC-23) contains the same compansons for the Washington Movement with the
reasons identical to those for the Dumt Movement My discussion of the reasons tor the differences
between CSXT s Reply comparable groups and my Reply comparable groups for each 1ssue

movement s contained n the following sectuon

B. DIFFERENCES IN
SELECTION CRITERIA

In my Upening VS, at pages R through 10, [ explained how | sclected the comparable
oy ements from the S 187 Waybill Samples for 2002 through 20035 to develop comparable groups
for each of the three issue movements At pages 14 through 22 of its Opening filing, CSXT
explamed how 1t selected the compaable group that it applied to the Ampthall Movement (plastic
powdet ) and the compatable group it apphied to the Duartand Washington Movements {plusticizers)
Al pages 12 thiough 23 of my Reply VS 1entiqued the ditfferences between the 1espective parties”

Openig compaiable groups At pages 12 through 34 of 1ts Reply evidence, CSXT did the same

The comparison of the Reply compuarable groups submitted by DuPont and CSXT discussed
above wlenufied only four 1emaming differences in selection cinernia My discussion of these

differences 1s conamed under the tollowing headings

Compatable S1CC s

12

Miscellancous Charges

lesue Movements

-
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4 Length of Haul

5 Summin

[. Comparabie STCC’s
In my Reply VS at pages 13 through 14 1 agieed with CSXT that the comparable groups for
the Duint and W ashungton Movements should be limited 10 the STCC s listed in CSXT Tani{1'28003

Fherctore there 15 no dispute on comparable ST'CC s for these two 1ssue movements

However inmy Reply VS at page 14, 1 disagreed with CSXT s restriction of comparable
mosvements for the Ampthill Movement o the S-digit STCC level of 28211 As CSXT used the
listing ot STCC i CSXT TrmdT 28003 ton the Duant and Washington Movements, with which 1
agieed. | behieve that the same approach should be used for the Ampthill Movement  Theretore. |

used the STCC ~ histed m the applicable tartdT, CSXT Tanif 28211

In s Reply evidence CSX 1 did not explam why the tanll hsting ot STCC s was sufticient for

the Duat and Washington Moyements bul not tor the Ampthill Movement

2. Misecllancous Charges

At page 28 of its Reply CSXT chums i * appropnately limited 1ts comparison groups Lo only
those movements tor which CSXT apphed a [uel surcharge ™ while DuPont did not apply this
hmtation CSX T uses the Miscelianeous Charges field in the Waybill Sample as the identifier as

o whether ot nota movement was assessed o fuel surcharge
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Ihis tuel surcharge issue was addiessed at pages 14 thiough 16 of my Reply VS and CSX

135S 0 new diguments in its Reply

Fost. CSX T provided no evidence of'a hink between fuel surcharges and miscellaneous charges
reported m the Way bill Sample  {he Waybilt Sumple User Guide provided by the STB along with
the Wavhidl Sample defines Miscellaneous Charges as * The total ot all miscellancous charges.
excludmg uansitand herght revenue chinges. shownindollars * The deliniion clearly encompasses

muie than fuel swcharge 1evenues

Seeond CSXT did not provide any evidence that 1t 1eports fuel charges separately n the
miscellaneous charges field of the Waybill Sample or that fuel surcharges are the only momes

ieported in the miscellancous charges ficld

Fastly CSXT attempted to justly its exclusion of movements with no miscellaneous charges,
which CSX 1 equates 1o Tuel surcharges. by stating that fuel prices have neatly tipled from January
2002 1o lanuary 2008 and more than doubled from lanuary 2002 (o0 December 2003, the ume penod
covered by the Winhill Sample?  CSXT gives the impression that it was not compensated tor
increasing fuel prices it there was no fuel suichai ge shown for amovement  Lven assuming that the
miscellaneous charges did reflect tuel suicharges the lack of miscellancous charges does not mean

that C SN | was not compensated for increasing fuel prices

Ealubii_¢ 1 DC-13) to my Rephy VS contained a comparison of the incicase in the EIAU S

No 2 Diesel luel price erted by CSXT and the fuel component of the Rail Cost Adjustment Factor

< Su loninote 19 on mage 18 ot CSXT s Opening evidence
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{ RCAL Y used 10 adjust rawes tor rail traffic  As shown in Reply Exhibit { I'DC-13), the fuel
compunent of the RCAL increased at a faster rate than EIA's U S No 2 Diesel pnice  Specitically,
the fuel component of the RCAT neaily quadrupled fiom 1Q02 to 1Q08 and more than tnpled from
1Q02 1 4Q05  Evenil there was no sepatate fuel charge. the 1ate adjustment mechanism, ¢ g , the

RCAF was capturing the merease i CSX 1 tuel prices

I the abovereasons CSXT s exelusion of comparable moyements simply on the basis of zero

miseellancous chatges 1s improper

X. Issue Movements

Although not discussed in CSX 1 s Reply evidence there 1s a difference between the parties on
the methodaology used to exclude 1ssue mosements from the comparable groups lor the Duart and
Washmgton Movements  Speafically  (SXT excluded movements between leyden and
Washington from the Hes den 1o Duart contparable group and exclikled movements hetween Heyden

and Duart from the Hevden to Waslungton compaiable group

A discussed momy Reply VS at pages 12 thiough 13 1 escluded the 1ssue movements from
the compatable groups sepatately En cach issue movement  Stated didlerently. - my linal
comparable group for the Duart Movement mcluded in Reply, [ excluded all Heyden 1o Duart
maovements from the comparable gioup but included any movements between Hevden and
Washington as this mosement 1s not an issue mosement o purposes of the Duart Movement |

eveluded the issue mosements for the W ashington Movement in the same manner

CSXT ~ methodology Lor exeludimg ssue movements s improper



4. Length of Haul

In ny Opemng VS at page 9 1 explamed that one oi’ my selection uritena for comparable
movements was Joaded nules within a range ot plus o1 minus 150 mules ol the 1ssuc movement
Inaded nules 1ounded io the nearest 30 mies  This esulted in miteage ranges of 600 to 900 miles
io1 the Ampthall Movement 450-750 mules tor the Duart Movement and 450-750 mles tor the
Washington Movement  Inmy Reply VS [ eontinued 1o rely on these mile ranges when sclecting

my “linal ofter compatable groups for each 1ssue movement

In Opemng. CSXT7s selection witena was much broader. 1 ¢, CSXT included movements tn
the compaiable group with mileages as low as 209 nules and as agh as 1 740 mules Jor the Ampthill
Mosvement and 1,454 mules for the Dumt and Washington Movements  CSXT's broad mileage

ranges were comgued at pages 20 thiough 22 ol my Reply VS

In Reply CSXI aceepted the nuicage 1ange of plus or mmus 130 nules but apphed it
mcortectly  CSXT attempts o qustily its musapphcation by claiming that DuPont committed two
ctots i its mileage swelecton  Fust CSXT takes issue with the rounding of the 1ssue movement
miles to the pearest 30-mile increment prior to the apphication ol the plus or minus 150 mile range
Second CSXT disagices with the issue movement miles used by DuPont - As explained below.

nethet ot these dilferences are errors

DuPaont s roundimg of the issue miles to the nearest 50-mile increment was the criteria sclected
10 wenuly comparable movements in the Wayhill Sample  There was no intention to identily more
shorter o more Jonger movements as CSX [ seems to infer inits discussion at pages 31 through 32

of its Reply evidence



Lo test the impact of DuPont s 30-mile rounding ctitena | used the umverse of comparable
movements selected by each party 1 Opening und applied the selection eriteria | used in Reply for
the selection of the final olter comparable groups changing only the mileage range to plus or minus
130 nules of the ssue movement mules as calculated by Dulomt The result shown in
Exhibit_(TDC-24). s that the rounding ot the 1ssue miles has very hittle impact on the comparable
group and the resulung Masimum R/VC Rauo  Specifically. tor the Ampthill Movement. the
number of compatable movements decreases flom 361 o 335 and the Mavimum R/VC Ratio
incieases irom 328%6 10 333%  For the Duart Movement the number of comparable movements
decreases from 154 w0 151 and the Maximom R/VC Rano incieases from 331% 10 332% Tor the
Washington Movement the number of compaable movements decreuses from 148 to 145 and the
Mavimum R-VC Rauo incieases from 331% to 332%  Stated differently. the impact ot rounding
the ssue movement miles has virtually no impact on the comparable groups and the Maximum

R/V( Ratios

OS] s disagreement with DuPont ~1ssue movement miles used to determine the stanting pont
{or the nuleage tange has no mert - As 1 explaned at pages 5 through 6 of my Reply VS. CSXT
impropeily relted on niles from mternal data prohibited by the SIB - DuPont properly rehied on
miles ohtamed [rom the same souice used to develop the miles for the movements in the Waybill

Sample



5. Summary

CSNI has mproperls and unicasonably nanowed the comparable gioup for the Ampthill
Movement by restiictmg the mos ements 1o the 5-digit S 1CC ot 28211 rather than the STCC s hsted
mn CSXT Tanlt 28211 Tor the Duarit and Washington Movements. CSX 1 has improperly excluded
comparable movements under the gwse of 1ssue movements CSXT has alse improperly and
unreasonahly nartowed the comparable groups for all three issue mos ements by including only those
mor ements waith miseellancous charges greater than zero 1 mally CSXT has improperly apphed
the muleage range to all thice 1ssue movements by relyig on miles des eloped using nformation that

the $1B has prohibited hom these proceedings

Dulont’s compaable poups should be accepted by the STB
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1V. OTHER RELEVANT FACTORS
In this section of my Rebuttal VS. Tiespond to CSXT s Reply evidence pertaining to the other
1elevant factors included by CSXT  Then. | respond to CSXT's Reply evidence enucism of
DuPont ~ athet wlevant factors  These discussions are contained below under the following

headings

A (SXT s Other Relevant | actors

13 DulPont’s Other Relevant Factns

A. CSXT'S OTHER RELEVANT FACTORS

My discussion of CSX Is other relevant fuctors addresses the two tactors developed by
CSX1 musevidence 1e (1) an adjustment to RSAM Rato and (2) indexing of Waybill

Sample vaiable costs and 1evenues

. Adjustment to
RSAM Ratio

In my Reply VS at pages 31 through 36. 1 explamed why CSX I™'s adjustment to the RSAM
Ratio for an atleged lallue 10 include taxes was improper and erroneous  In its Reply evidence.
at pages 36 through 37 CSX1 1clers o this conrection as simply a “technical correction * and
<l thiat 101 difterent from the Corganic change to the RSAM proposed by DuPont ™ CSXT
oflers no support {1 1ts contention that the STB eired 1in Sunplified Standards CSXT s

adjustiment should be tejected by the STB



2, Indexing of Waybill Sample
Variable Costs and Revenues

In my Reply V& at pages 36 thiough 43, T explamed why CSX Ty indexing ot Waybill

Sample vanable costs and 1evenues was improper unsupported and unnecessary

In 1t~ Rephy. at pages 35 thiough 36 CSX 1 continues to assert that the 2002 10 2008 revenue
and variable cost data for the comparable group from the Wavhill Sample provides an
incansistent comparison tor evaluatimg the R/YC 1auos ol the challenged rates and must be

indesed 1o 2007

To demonstiate that mdexing s not required. | developed the range and average R'VC 1atios
for the comparable mosements included 1in DuPont’s * final otfer™ comparable groups included 1n

my Reply VS The results of this analysis are shown on Lxluba_t 1DC-25)

I xInbu_t | DC-25) shows that the RV ratios for the comparable movements over the four-
vear peniod ol 2002-2005 cover o wide 1ange cach year but the annual averages are within a much
natirowel bind - Exhibit_( 1 DC-23) also shows that the R/VC 1atios me higher in the carlier years
Ly suppoits the STB s position at pages 84-85 ol Sumplitied Standards that no mdexing of
1evenues of variable costs 15 necessaty as the R/VC ratios wall reflect the annual changes n
1evenues and vanable costs  Applying CSXT s indexing methodology to the revenues and
vaiiahle costs will auficially inerease the R/VC ratios of the comparable movements as shown

by the lugh R*VC 1atios presented i CSX 1S evidence
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B. Dt PONT'S OTHER
RELEVANT FACTORS

In my Openming VS | included two other 1elevant lactors and quanufied then apphication on
the calculation of the Maximum R/ Ratio tor the issue movements In my Reply VS, [
pettormed the same analyses apphed to the “final offer™ comparable groups for cach 1vwue
mosement  Inoits Repiy. CSXT encized the two other relevant factors presented 10 my
testrmony - UNX s eniiersms and my iesponses are discussed under the lollowing topics

1 SITB s RSAM Ratio Adjusted for KMiciency

12

ST <« RSAM und R/VC |, Ratios Adjusted lor the STB s New Cost ot Capual

MMethadalagy

1. STBs RSAM Ratio
Adjusted for Efficieney

At pages 11-12 ol my Opening VS [ desciibed the methodology 1 used 10 adjust the $TB™s
RSAM (o1 efficienes | used that same methodology in my Reply VS

Inats Reply at pages 47 through 49 CSXT elaimed that DuPont’s RSAM ratio adjusted for
efficienes should be iejpected by the STB The " Long-Cannon™ factors addiess the amount of
rtatfic vansported hy o rarfroad ta) at revenues that do not conver custs and (b) at revenues that
contnbute only margmally to tined cost Sumphified Standards ullows a paity to introduce
evedence on other relevant tactors meluding that the defendant razlread 15 not operating as

elfiviently asatcould My elficieney adpustment addresses these Long Cannon coneerns
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Ay adjustment to the RSAM ratio by exeluding movements with a R/VC ratio less that 10
sausfies both ot these objectives  Fustoit ehminates the inetficiency of CSX 1 handling traffic
that does not covet 1ts cost ot contitbutes only maigmally to fixed costs  Second. 1t satisfies the

other releyant lactors compoenent of Simphificd Standards as 1 have quantified the rmpact on the

caleulation of the masimum R/VO ranos lon the 1ssue moyements

2. STRBs RSAM and R/VC
Ratios Adjusted for the STRB’s

New Cost of Capital Methodolopy

Al pages 13-15 of my Opening VS | desciibed the methodology [ used to incorporate the
STB s lanuaiy 17 2008 decision in 1 ¥ Parte No 6064 Methodology to be Employed in
Determupnny the Realiowd Indusiny s Cost of Capited (¢ Cost of Capital™) to 1eplace its single-stage
Discounted Cash Fow ¢ DCE ) model with a Capntal Asset Pricing Model { ‘CAPM™) 1o
determine the cost of equity component 1 the cost of capital calculation | used that same

methodology inmy Reply VS

In s Reply at pages 37 through 47. CSXT put forth seveial ieasons why DuPont’s
adjustiment should not be accepted by the ST Betore | discuss the reasons why | believe
CSXT ~ position should be 1ejected. [ will summanze the return on equity imphieit in the hine-
haul 1ates that CAX7 s evidence suggests should be charged 10 move the 1ssue tratfic  able )
below companes the tetun on equuty included in the 2005 CAPM WACC 10 the return on equity

included 10 the rate levels suggested by CSX 178 evidence on pre-tax and alter-tax bases
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Table |
Comparison Of Return On kgquity
Calculate By STB To Return On kquity

Imphicit In The Rate Levels Suggested By CSXT

Return On Equity

Nem After-Tax Pre-Tax
(H (2 (1
1 SI1B 2005 CAPM WACC K% 129%
2 ampthill Movement 106 8% 151 6%
3 Duart Movement 95 ", 135 3%
4 Washigton Movement §7 29, 137 9%

Souree 1 alibit_(10C-26)

l1abie 1 demonstrates that the 1etuin on equity implicit i the rate levels suggested by

C(SXI s
evidence are many muluples gieater than the S 'B 2005 CAPM WACC 1eturn on equity

1 will now address CSXT7s eritique ol DuPont’s cost of capital other relevant factor

Fust ¢ SX1 states that the S1B does not and should not. retroactively apply methodology
changes and uites sevenal proceedings in support of its position - CSXT 15 1ignoering one very
impottant constderanon 1 e . the RSAM caleulation 1s hased on a multi-year averape 1t would
be improper and incottedt 1o adjust the cateulation for the CAPM cost of capital in one year and

then aycrage it with other years where the adjustment 1s not made

Sceeond CSX 1 claims that this proceeding 1s not the proper forum for o * tar-reaching

retioaetin e vhange  CSXT states that the current RSAM methodology was developed as a
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product of muluple apency proceedings over several years CSXT s objection 15 a double
standard [ he incorpuration ol the change to the cost ol capital. which the STB has approved. s
nothing more than a “techmeal correction’ . 10 use CSXT's termmology  The STB has the data
and progiams i place to substituie the CAPM cost of capital into 1ts URCS program to develop
revised LIRCS foimulas for the 2002-2005 ume penod and then apply the 1evised URCS
farmulas to the movements in the W ayhill Sample the develop the variable costs for each
movement  Once this has been completed. the selection procesy and Mavimum R/VC Ratio

calculations follow the procedures outhine in Simphfied Standards

Thud CSX T claims that adiusting for the CAPM cost of capital would add complexity. cost
and delay o these proveedings  This s only partially true  There has been some degree of
complenity and cost added because DufPont. rather than the 1B, has made the calculatons to
substittine the ¢ APM cost of capnial into the URCS and Waybill Sample process  However, this
complenity and cast will disappear i futute proceedings once the STB perloims these
caleulanions and distributes the revised DRCS and Waybill Sumple to the paities 1o these types of
disputes  As lon delay  CSXT s misguided because the schedule for the instant proceeding has

ot been moditied for tis 1ssue

Fowth CSXT claims that DuPont lailed o make other necessary adjustments to fully reflect
the impacet of the CAPM cost ol capital - Specifically, DuPont did not re-cost the comparable
group movements ai the 1ssue movements using the CAPM cost of capital  CSXT goes on to say
that the compaiahle group should be 1e-selected based on the 1evised R/VC 1atios that would

tesult hom the revised variable costy using the CAPM cost ol capital
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CSXT v corteet that DuPont did not re-cost the comparable group movements or the 1ssue
movements and did not 1e-select the comparable gioup as these adjustments are prohtbited by
Simphilied Swandads  Spealically. the impact of other relevant lactors must be quantufied ajter
the compatable gioup has been selected from the Wayhill Sample provided from the 1B T'hat
1s why DuPont adjusted only the R/VC adjustment ratio applicable to the comparable group

movements tor the application ot the CAPM cost of capital

However all o} the adjustments wdentified by CSXT can be made and | have done so 1n this
Rebuttal i mder to demonstrate that DulPont s methodology provided vonservative results
Lahibit_y 1 DC-27) display s the 1esults of my analysis - The vanable cost. maximum R/VC rauo
and masimum sate fop each ol the issue movements based on my Reply VS application of the
CAPM cos ot capital adjustment e shown in Columns (2) thhough (4). respectivels  Columns
5) thiough (71 show the 1esults alter mahing the adjustments suggested by CSX 1 hincluding re-
selecting the comparable movements  As CSX 1 suimised. the maximum R/VC ratio 15 ugher
for all thhee mosements However, the application of the higher maximum R/VC rauo to the
lower 1ssue movement vannble costs results in lower maximum rates than shown 1 my Reply
VS Bused on this analysis DuPont™s methodology for the CAPM costs ot caprial adjustment 1s

conseivative

In summary  DuPont s modificanion lor CAPM cost of capital 1s o techmical correction
should be made ictroactinely and can be implemented by the STB wath minimal effort even

1etlectng all the acdhustments suggested by CSX |
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V. RELIEF FOR DLPONT

As shown mn lable 8 of my Reply VS, DuPont 1s entitled to rehief totaling $1 15 million
using the STB's RSAM and R/VC |, ranos subject to the appropriate cap in 1hree-Benchmark
cases | he rehet increases o $1 49 million using the RSAM and R/VC |, 1auos adjusted for
efficiency and to $1 34 milhion using the RSAM and R/VC |, ratios adjusted only for the CAPM
cost of capnal

(1 ¢ . unadjusted tor elliciency) again subjeet to the appropriate cap
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VERIFICATION

COMMONWEALTH OF VIRGINIA )

)
CITY OF ALEXANDRIA )

L THOMAS D (ROWLEY venfs under penalty of peijury that | have read the foregoing
Venfied Statement of Thomas D Ciowley thut | know the contents thercof, and that the same are
truc and cenredt ) urther | eerufy that | am qualified and authenzed to file this statement

) oy
] A
Thomas D Crowley

¥

Sworn tu and subsci:bed
before mie this 39 day of April. 2008

-
-
-

A_L;-{.-‘ - A .-:: PR I e
Diane R kavounis
Notny Public for the State of Vngima

My Comimussion expnies hovember 30, 2012
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SURFACE TRANSPORTATION BOARD

E.I DUPONT DE NEMOURS AND COMPANY
Complanant,
v Docket No NOR 42099

CSX TRANSPORTATION, INC,

Defendant
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accessNS - Norfolk Southern eCommerce Site Page 1 of 1
—— NIV w:.-:;’ For assistanca User: John D Amoroso Leg

fa Ef b
@: A -t 1-800-235-5551 or echelpg@nacorp com Access: Intemet  Glip Comprassed Ten

Expand
-

+++Pris st e+ +Prsssr sttt P rseers

Merchandise Rate List

Retum to Rate [nquiry miam page

Search Criteria:  Origin: PETERSBURG, VA STCC:
Car Type:  Covered hopper

Destination: WYANDOTTE, MI
d

2821163

Price Por MinW:  Authority “Type  CerType
$9326 0000 CAR NSRQ-84802 Publc Covered hopper
G556 - PRICES IN THIS AUTHORITY ARE NOT SUBJECT TO FUEL SURCHARGE
M221 - RATES NOT APPLICABLE FROM OR TO NS STATIONS FSAC 80000-89999
2739 - RECIPROCAL SWITCHING IF ANY WILL BE ABSORBED AT ORIGIN & DES
3990 - RATES APPLY ONLY FOR SHIPPER OWNED/LEASED COVERED HOPPERS
4913 - NS TARIFF 6004-SERIES COVERING DEMURRAGE WILL APPLY
4964 - MILEAGE ALLOW ON PRIVATE GARS WILL BE PAID IN FULL
5592 - RATE APPLIES WHEN MAX LADING DOES NOT EXCEED 200,000 LBS
6793 - FROM NIAGARA FALLS APPLY BUFFALO RATE BASE NUMBER
$10015 0000 CAR NSRQ-84802 Puilc  Coverad hopper
G556 - PRICES IN THIS AUTHORITY ARE NOT SUBJECT TO FUEL SURCHARGE
M221 - RATES NOT APPLICABLE FROM OR TO NS STATIONS FSAC 60000-60999
2739 - RECIPROCAL SWITCHING IF ANY WILL BE ABSORBED AT ORIGIN & DES
3990 - RATES APPLY ONLY FOR SHIPPER OWNED/LEASED COVERED HOPPERS
4913 - NS TARIFF 8004-SERIES COVERING DEMURRAGE WILL APPLY
4964 - MILEAGE ALLOW ON PRIVATE CARS WILL BE PAID IN FULL
8188 - MAXIMUM WEIGHT 220000 LBS RATE APPLIES ONLY WHEN THE MAXIMU
6793 - FROM NIAGARA FALLS APPLY BUFFALO RATE BASE NUMBER
$10655 0000 CAR NSRQ-64802 Publlc  Covered hoppes
G556 - PRICES IN THIS AUTHORITY ARE NOT SUBJECT TO FUEL SURCHARGE
M222 - RATES APPLICABLE ONLY FROM OR TO NS STATIONS FSAC 60000-6099
2739 - RECIPROCAL SWITCHING IF ANY WILL BE ABSORBED AT ORIGIN & DES
3890 - RATES APPLY ONLY FOR SHIPPER OWNEDJ/LEASED COVERED HOPPERS
4913 - NS TARIFF 6004-SERIES COVERING DEMURRAGE WILL, APPLY
4964 - MILEAGE ALLOW ON PRIVATE CARS WILL BE PAID IN FULL
5582 - RATE APPLIES WHEN MAX LADING DOES NOT EXCEED 200,000 LBS
6793 - FROM NIAGARA FALLS APPLY BUFFALO RATE BASE NUMBER
$11342 0000 CAR NSRQ-84802 Public  Covered hopper
G556 - PRICES IN THIS AUTHORITY ARE NOT SUBJECT TO FUEL SURCHARGE
M222 - RATES APPLICABLE ONLY FROM OR TO NS STATIONS FSAC 60000-6999
2739 - RECIPROCAL SWITCHING IF ANY WILL BE ABSORBED AT ORIGIN & DES

https://www2 nscorp com/accessNS/portal jsp
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CERTIFICATE OF SERVICE

1 hereby cerlify that I have on this 4th day of Apnl 2008, served a copy of the foregoing
Complainant’s Rebuttal Evidence on Paul Moates and Paul Hemmersbaugh, Sidley and Austin,

1501 K Street, NW, Washington, D C. 20005, via hand dehivery and email
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Jeffrey O Morcno




